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Vffi.GINIA: 
IN THE CIR.CillT COURT OF THE CITY OF CHESAPEAKE 
RUSSRAND TRIANGLE ASSOCIATES, LLC, 
Plaintiff, 
v. Chancery No. 1101 
AUBREY F. MORGAN, 
Defendant. 
AMENDED BILL FOR DECLARATORY mDGMENT AND OTIIER RELIEF 
TO TilE HONORABLE JUDGES OF THE AFORESAID COURT: 
The Plaintiff, by counsel, respectfully alleges the following case: 
1. The Plaintiff, Russrand Triangle Associates, LLC, is the oWner of certain real 
property situate in the Western Branch Borough of the City of Chesapeake, lying along the 
northerly bo~dary of Portsmouth Boulevard, being more particularly designated upon a plat of 
survey entitled "Resubdivision Plat ofProperty ofRussrand Triangle Associates, LLC," dated 
March 6, 1998, prepared by .Engineering Services, Inc., and of record in the Clerk's Office of this 
.c: . 
Court in Plat Book 1.28 at pages 18 and 18A. 
2. The Defendant, Aubrey F. Morgan, is the owner of a parcel of real property also 
fronting on Portsmouth Boulevard, adjacent to the Plaintiff's property and abutting said property 
on the north and the e~st. The relative locations of the aforesaid parcels, and the boundary lines 
lying between them, are reflected on the plat of survey marked Exhibit A and attached to the 
original Bill of Declaratory Judgment and Other Relief filed by .Plaintiff ("Bill of Declaratory 
Judgment"), and incorporated herein by reference. 
1 
(-::· ... 
3. The Defendant has constructed, caused tb be constructed, and continues to 
maintain, certain structures which encroach across the aforesaid boundary line onto the Plaintiffs 
property, said encroachments including a shed, a retaining wall and fence, and a sanitary sewer 
main. Said encroaclunents are more particularly set forth on the plat marked Exhibit B and 
attached to the Bill of Declaratory Judgment, and incorporated herein by reference. 
4.. The aforesaid encroachments constitute an actionable and continuing trespass by 
the Defendant upon real property owned by the Plaintiff. 
5. Despite the Plaintiffs requests and.demands, the Defendant has refused to abate 
this continuing trespass, and has refused to remove the aforesaid encroachments. 
6. The aforesaid circumstances have resulted and will result in irreparable harm to 
the Plaintiff, for which its remedy at law is inadequate, and for which relief by a court of equity 
is both appropriate and necessary. 
7. By deed dated April4, 1961, Lowry S. and Sallie Marie Spruill ("Spruill'') 
conveyed part of parcel 11 to George C. and Dorothy M. Norris (''Norris"). The legal 
description in the deed describes a northern boundary for the property which is the same as the 
northern boundary for parcel II as set forth in the Suodivision ofthe L.M. Coffman Fann. The 
deed is attached hereto as Exhibit C and incorporated bereinq,y reference. 
8. By deed dated September 18, 1967, Nonis conveyed the same property to 
Defendant, but the legal description provided in the deed for the conveyance is incorrect. The 
deed is attached hereto as Exhibit D and incorporated herein by reference. 
9. In an effort to correct the mistake, a Deed of Correction and Confirmation was 
executed on January 8, 1979, naming Norris, among others, as the grantors and Defendant as the 
grantee. The plain language of the Deed of Correction and Confirmation states that a question 
2 
2 
had arisen as to the location of the northern boundary of lot 1 { The Deed of Correction and 
Confinnation is attached hereto as Exhibit E and incorporated herein by reference. 
1 0. The Deed of Correction and Confinnation provides a description of the northern 
boundary which varies from the description in the conveyance from Spruill to Nonis in 1961 and 
from Norris to Defendant in 1967. The Deed of Correction and Confmnation attempts to convey 
property from Norris to Defendant to which Norris did not have title. 
11. Plaintiff is the owner of the portion of property which Norris has attempted to 
convey to Defendant through the Deed of Correction and Confinnation and thus has been 
irreparably hanned by this taking of property. 
COUNT I 
DECLARATORY JUDG:MENT 
12. Under the circwnstances, an actual case and controversy exists between the · 
parties, involving the assertion and denial of legal and equitable rights, which requires this 
Court's intervention for the pwpose of declaratory relief pursuant to Section 8.01-184 et seq. of 
the Code of Virginia, as amended. 
13. This Court should adjudicate and declare that the aforesaid structures maintained 




14. This Court should grant temporary and permanent injunctive relief, requiring the 







15. As a consequence of the Defendant's past and continuing trespass, the Plaintiff 
has suffered and will continue to suffer substantial monetary damages. 
COUNT IV 
QUIET TITLE 
16. The Deed of Correction and Confirmation attempts to convey land from Norris to 
Defendant which Norris did not own and thus did not have the power or ability to convey. 
17. Plaintiff is entitled to the removal of the cloud oftitle which was caused by the 
1967 and 1979 deeds between Norris and Defendant. 
WHEREFORE, the Plaintiff moves this Court as follows: 
a. That this Court issue a declaratory judgment establishing and adjudicating the 
aforesaid encroachments upon the Plaintiffs land and the extent thereof; 
b. That a mandatory injunction be issued forthwith requiring the Defendant to 
remove the aforesaid encroachments and to restore the property to its original condition; 
c. That the Plaintiff be awarded damages, in an amount to be proven at trial, for the 
Defendant's actionable trespass as aforesaid; ;.;. . 
d. That this Court remove the cloud on Plaintiffs title to real estate· which has been 
caused by the 1967 and 1979 deeds between Norris and Defendant; and 
e. That the Plaintiff may have such other and further relief as the nature of its case 
may require, including an award of reasonable attorney's fees, expert witness fees and other costs 
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To B fi S 
Aubro)"· F. Mor~an . Tad 29.70 L. Tax$ 9.90 
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TKIS DEEP, Made tbh 18th day ot SeptGiba~, 19 67, J:,y eQcl \)atV.eCI 
CEOKCE C. NORB.IS and DORotHY H. NOUXS, huab&nd and vlfe, and 1. H. lL\YWOOD 
&Dd CO'I'tiE ll. HAYWOOD 1 hil vUe, pareiu o.f. the nJ:ar: part, &Dd AWi.EY I'. 
MOILCI.H, party o.f. the aecond put. 
11 t I N'E S S & T H: 
TMt for and in conddcration of the aum of T&D Dollara ($10.00) 
caah iD hand paid 1 azu: other good and valuable conaidc'E'&tiona, tba -receipt 
vbereof 1a hneby acknovlad;ad 1 the 1aid partiaa of tha fiut part do ben~;y · 
iraut and convey vith general w-rranty unto tha a&id Aubrey 1. Ho-rgaD, tbe 
follovill& cla•crlbad property, to•vlt: 
All that certain lot, piec:o or parcel ol land, v1th the 
improvement• thereon and appurtenance• thareuato partainiq, 
dtu~ate, lyins and bd.ns near Hodcu Ferry in the Woatcru 
Br4nc:h Borough ot the City of Cbca;apeaka, State of Virginia, 
Doro particularly bounded aod da•cribod •• follova, to-vic: 
Beginning ac: a pipe in the northern Uno of Poru=outb 
Boulevard (for~aerly Old Suffolk Boulevaz:d) 1 vbich po1Dt 1a 
the aollthvcttun corner ot property heretofore convoyed 
by Lovry s. spruUl 1 at ux 1 to Gaocso c. Norri•, cat we, 
by deod dated April 4 1 U61, ot ~•cord in the Clark 1 11 Office 
of tho Circuit Court of the City of ChuapcAke 1 VirgiDia 1 
1n n .. d Book 1324, at p•s• 99 1 and frOD aaid point of begin• 
n1ns proceeding theaeo alone t.bo voatern liDo of tho. property 
c:onvcyecl to Norrh through the aforesaid dead H 06° 39 • 11" W 
a diatance of cvo hundred cvcaty-ab: and fUty•aigbt bundrcdtha 
(226.58) feat to an iron pin; tbcnca proccaedina s 85° 31 1 43 11 ! 
: a cllatanc:e of one hundred eleven and ninoty•five hundrcadtht .. 
(111.95) foot to au iron pin; tho&:~ca procoedins S 06° 39 1 11" Z 
a diacanca of ona hund~od ninct.y•niDc and fUty•nino hwu!roclt.ba 
(199 .59) feat to en i-ron pin 111 tho northern line of Porumouth 
Boulevard; and tbonca proceocling aloos cha no~cbena lwa of 
PortaDoutb Boulevard S 80° 31 1 20" W a diatance of ODa buocl~ad 
ten (110) .feat to a pipe, tho poi.Dt of bcsiDDins. 
Tho p~oporty abovo clucribod b tba vaatcruoat part of tho 
"'" p~oparty conveyed to Gtora• c. Norr11 and Dorothy M. 
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of record in tho Clerk 1 • Office of tho C:trcuit Court of tho 
Cit1 of Cho .. paoko, Vil'g:l.nio, in Doed Book 1324, at paso ~~, 
an undivided c:~~o-haU (1/2.) :tntcro1t in vhic:h WI tharodtor 
conveyed to I. H. HA)'Vood by deed of the all:l.d Gaorgo c. lforri•, 
ot ux 1 dated November 18, 1965, of record in tho llforoaald 
Clerk '• Oftic:o in Dead Book 1448 1 at pogo 277. 
Thb conveyance il made exprua~y iubj act to the condition•, raatric• 
said property, free frc= all ancl.llllbrancc•: that the parti•u of the fi·ut pan 
baye done no ac:t to encumber tho add property 1 •nd that they, tho add portia a 
of the fir at part 1 vUl c.xec:ute 1uch further auuranca. of titl. •• may be 
requlaitc. 
'WinlESS the .follovi~& 
'j 
~~:!;!:~~4~'-L.!~~~-·<sr..u..> l 
--:~:..::-:..:..:::;==\-=:=:..::::a:=~-<s'IW.> . ! 
STATZ: 07 Vlli.CDIIA 
em O!' PoR'f'J,.,ov-ru 
1 a Nota'l')' Public in and for the City 
• and Stato &foruaid, do hereby cer~:tfy th.&t GEORG£ c. NOlUUS and DOROtllY K, 









































aoox1496 ~Ac£199: · 
beariA& date 011. tbe l8tb day of Saptaabar, 1967, bava a.:kllovlad&ad tba aama 
bator. .. 111. my City aocl State aforaaaicl. 
C:l.v.a. UDder wy baD.d tb:l.~ "J./ st cl.ay of S e. r'i": , 1967 • 
~Ot~~ 
• STATE OF VIACINIA 
· CITY OP CJIUIJP!AI<I! , to•vit: 
l.aW O"lc.&e 
•••••••• H•waM 
,.. ... .-, ...... ; 
I, HltR~'/ 7. SIIV'Jf~(}N , a Not&'C')' Public iD a~~ad for tbe City 
aDd State afonadcl. do banby certify tbat 1. H. HAY\IOOD and car.riE ll. W.'YWO<m,, 
bia v:l.fa~ vhoaa D.UI&I au dpccl to tha fongoi.D.& vr:l.tf.laa b-l'iD& data OD the 
18th day. of Sapte:uber, 1967, have aeknovlad&ad tb lam& before me in 'II)' City 
aD.cl Stat& aforaadd. 
ChaD ua.du -r baDd tbb ').J f! ~ay of Sef'T: , 1967. 
~:r ~~: fe-.r 
RTA 01)0014 
I I • 
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'IHIS DEED OF CO~ION MID CDNFIMWI'IO~, made this 8th day of 
January, 1979, .by and between FOSTER VENlURINI, JR. and JEAN J!l, VEN.ruRINI, 
husband end wife, parties of the first part, Gl!X>R:iE c. NORRIS and OOro:t'HY 
M. NJRRIS, husband and wife, parties of· the second part, and LEWIS J. 
M:>RGl'IN and~ F. IDIGAN, t/a P' and J, a general partnership, parties 
of the third part, and .AUBm r. l-OMAN, party of the fourth part. 
WITNESSETH I 
THAT WHEREAS, by deed dated May·l4, 1947, duly recorded in the Clerk's 
· Office of the Circuit Court of the City of Chesapeake, Virginia, in Deed Book 
970, page 15, Laura B. Venturini, et vir, conveyed to Foster Venturini, Jr. 
all of tot 11, as al'Dwn on the plat of L. M. Coffman Fa:cm, ...mich said plat 
is duly recorded in the aforesaid Clerk's Office in·Map Book 20, page lOOt 
(' 
AND, WHE:RFAS, by deed dated May 6, l9V7, and. duly recorded ~ the aforesaid 
Clerk' a Office in Deei Book 1235, at page 455 Foster Venturini, Jr., et ux, 
conveyed the Eastem p-JrUon of said Lot ll to Cavalier &W. ty catpaey of · 
Portmlo.lth, VA. , Inc. , which property· by mesne conve:yancea became vested in 
George c. Norris and [):)rothy M. Norrie, husband and wife1 
AND, WHEREAS,· George c. Norris, et J!l., by deeds ~ted Septerrber 18, 1967 
and August 4, 1970, and duly recorded in the aforesaid c~k's Office in 
Deed Books 1496, page 197 apd lSBO, page ,441, respecti~ly, ·intended to 
convey all of the Westem part of said pxoperty to Aubrey F. Morgan, and· 
by deed dated Decenber 28, 1978 ani recorded Decsnber 29, 1978 at I>oc:umant 
Number 12789 in the aforesaid Clerk•s Office intended to oonvey the rsnainder 
of that part of Lot ll owned by said Geor9e c. Norris, et al., together with 
adjoining property to I.e.rlis J. 1-bxgan and Aubrey F. M:>rgan, t/a F and J, 
a general partnership. 
AND, ~, a question has arisen as to the location of the Northern 
roundaxy of the ~e n-entioned I.ot ~~'.it is the desire of the parties of 
the first and arac:ond part to correct~ confi.tm the above Jrentioned ccnvey-
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NeW, 'lHI!:REroRE, tlllit tor~ m CXIld!deration of the premises and 
the D\.Jil of $1.00, cash in hand paid, the receipt of 'Mlich is hereby 
acknowledged, the said parties of the first part do hereby grant and 
convey, as to that part of Lot ll:. included therein, w.l.thout warranty, 
expreus or inplied, and the said ptrties of the sec:Ond part do ~ 
grant and c:cnvey in its entirety, with GENI!:RAL NT\EUWm, and the English 
Covenants of 'l'i~e, unto the said parties of the third part, the following 
descr.ibed proper-ty, to-wit: 
All that certain piece or parcel of lend in the Westel:n Branch 
Boxouqh o~. the City o,f Chesapeake, Virginia, described as follows: 
m:G~IN3 at a pin on the North side of Portsrrcuth BoUlewrd at 
the So.ltheast corner of that certain parcel conveyed to Aubrey · 
F. M:>rgan by deed of George c. Norris, et ux, dated August 4, 
1970, and duly recotded in the Clerk's Office of the Circuit 
Court of the City of Chesapeake, Virginia, in Dee::l Book 1560, 
page 4417 thence North 08° 09' 46" West along the Fast line 
and the ~ens!on Northerly thereof, of the above mentioned 
Aubrey F. M::IJ:9an parcel 206. 96 feet, more or less, to a point 
in the South line of the property now or fomerly owned by 
O!Arles E. ~ssel11 thence South 74° 47' 02" East along the 
line of Charles E. Russell 20 ~eet, rrore or less, to a point, 
which point is the Northwel't comer of that parcel conveyed to 
Hodges Ferry Shopping Center, Inc. , et 'al. , by deed of Humble 
Oil and Refinninq Ccnpany, dated October 27, 1965, and duly 
recorded ln the aforesaid Clerk's Office in Deed Book 1454, 
~ge 628J thence running North 80° 31 1 20" East along the North 
line of the last rrentioned parcel 130.19 feet to a pin in the 
West line of the property now or fprnerly owned by Exxon corp-
oration (was Humble Oil and :Refinning Ccnpany) 1 thence :runninq 
SOuth 09• 28' 40u East along the West l.ine of the Exxon Corp-
oration parcel 198. 99 feet to a pin in the North line of 
.Portsm::luth .BQulevardt thence South 80° 31' 20" West· along the 
North line of PortStlO.lth Boulevard 150 feet to the point of 
bet;:l.nning. 
!'O'l, THE:RE.FORE, that for and in CC~nsideration of the premises and 
the smt of $1. 00,. cash in h!uY1 paid, the receipt of \l.hich is hereby acknow- . 
ledqed, the said parties of the first part do hereby grant and oorNey wit±out 
war.ranty, e>epress or inplied and the said parties of tts second part do hereby 
grant and convey with GENERAL WARRANIY, and the English Covenants of Title, 
unto the said party of the fourth part,· the following described property, to-witr 
All that certain piece or parcel of land in the Westem Branch 
Borough of the City of Cheepeake, Vil:ginia, descrilJed as follcwsr 
-~·~ ~~. ~~ 
amiNNll(G at a pipe in the North line of Portsrouth Bollevard, 
which pipe is the Soothwest comer of property heretofore 
conveyed by IJ:Mry s. Spruill, et we, to Goo1:9e c. Norris, et ux, 
by deed dated April 4, 1961, duly reCX)rded in the Clerk 1 s Office 
of the Circuit CoJ.rt of the City of Chesapeake, Virginia, in 
Deed. Book 1324, at page 99, and from said point of beginning 
proceeding thence along the West line of the property conveyed 
to Norris through the last mentioned deed North 06° 39' 11" 
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261. SB feet, JI'Ol"e or less, to the South line of other PX\?P.ertY 
now or foxmerly owned by Charles E. Russelll thence Sa.lth 74a 
47' 02 11 West alonr:7 the So.lth line of the lest mmtioned RUssell 
parcel 127 feet, ttm'e or less, to a point, which point is the 
Northwest comer of t.J-e above described parcel conveyed to tie 
parties of the third part in·thiS deed; thence South 08° 09 1 46 11 
East along the West line of the last ll'entioned parcel 206. 96 feet, 
rrore or leas, to the North side of Portsrouth Boulevardl thence 
South 80° 31 1 2011 West along t:he North oide of P~th 
Boulevard 125 feet to the point of beginnl.rg. 
WITNESS the followi.ng signatures e.n:i sealer 
I•' ••1• • I • ·---;., ' 
=:::=:: ..l:::-.. ,..-:.,:.t~~.=..-=""=·-=~<:;;· ...;.::·"';:::"==-'"'----"'""":"""7J..c ____ {SFAL) · 
FOSTER VJ:Nn]laNI, JR. 
STATE OF ~'miA 
.CITY OF ~J;{ , to-witt ~ 
The foreqoing instrument we.s acknowledged before me this '2:.1f! day of 
~i1;: ' , 1979,. by FOoter Venturini, Jr. ard Jean~· Venturini, 
h and ife. 
·~~~ 
My camd.ssion el4pirest Q,dza't<,) /~ /Q? J 
STATE OF f!kP.GDUA 
CI'I'YOF •. ~ , to-witr 
The foregoing illstrunent was akCJXJWledged before me tlrl.~/IK day of 
~ ~a N·• , , 1979, by GG;)rge c. Norris ani DJrothy M. Norris, 
husband and ...,£e. 



























VIRGINIA: IN THE C:i:RCUIT COURT FOR THE CITY OF CHESAPEAKE 
RUSSRAND TRIANGLE ASSOCIATES, LLC, 
A Virginia L~ited Liability Company, 
Plaintiff, 
v. CHANCERY NO. 99-1101 
AUBREY F. MORGAN, 
Defendant. 
REPORT OF COMMISSIONER IN CHANCERY 
TO THE HONORABLE JUDGES OF THE COURT AFORESAID: 
Your Commissioner in Chancery reports as follows: 
By an amended decree of reference entered April 5, 2000, this 
cause was referred to your Commissioner to take evidence, hear 
testimony and report to the Court on the issues set out in the 
amended decree of reference. 
By agreement of counsel, a hearing was held in the office of 
your Commissioner at 309 County Street, Portsmouth, Virginia, on 
January 14, 2002. Kristan B. Burch, Esquire, rep~esented the 
Plaintiff and Leonard C. Heath, Jr., Esquire, represented the 
Defendant. Witnesses testified, evidence was received and counsel 
for each party subsequently submitted briefs. 
WHEREFORE, your Commissioner reports as follows: 
1 . WHETHER ALL INTERESTED PARTIES IN THE OBJECT, SUBJECT 
MATTER AND PURPOSE OF THIS SUIT ARE PROPERLY BEFORE THE COURT. 
~1 interested parties are before the Court. 
2. DETERMINE THE EXACT LOCATION OF THE PROPERTY LINE 
1 
15 
DIVIDING THE REAL PROPERTY OWNED BY THE PLAINTIFF AND i'HE REAL 
PROPERTY OWNED BY THE DEFENDANT, ALL OF WHICH. ARE DESCRIBED IN THE 
PLEADINGS. 
As the Defendant made cla~ for a· portion of property 
previously deeded to the Plaintiff under the claim. of adverse 
possession, the key to this case rests in the answer to the 
abovestated inquiry. 
The properties of the Plaintiff and the Defendant adjoin 
lying on the north side of Portsmouth Boulevard and the east side 
of Taylor Road . Title to the Plaintiff's property predates the 
. 1967 acquisition of the adjoining property to the east by the 
Defendant. The Defendant agrees in his brief (March 19, 2002, 
pages 2 and 3) that the description in the deed to him and the 
·survey obtained when he purchased the property do not confor.m. 
The Defendant later constructed a fence, planted trees and 
put up a shed on the property lying to the west of his property 
.line; i.e. , on property of the Plaintiff. The question now is 
whether the Defendant met the requirements of adverse possession 
to that property and, if so, where the division line should lie. 
The elements of adverse possession are: 
THE CLAIMANT MUST PROVE THAT IT HAS ACTUALLY 
POSSESSED THE DISPUTED PROPERTY; THAT ITS POSSESSION 
HAS BEEN HOSTILE, EXCLUSIVE, VISIBLE AND CONTINUOUS; 
THAT THE POSSESSION HAS BEEN UNDER A CLAIM OF RIGHT AND 
THAT ALL OF THE FOREGOING CONDITIONS EXITED AT THE SAME 




The burden of proving the elements of adverse possession by 
clear and convincing evidence rests with the c1a~ant .. 
There are no "gray" areas in the Virginia law as it pertains 
to adverse possession. A review of how the Virginia Supreme Court 
has at various times interpreted the terms "actual", "hostile", 
"exclusive", 
appropriate. 
"visible" and "continuous possession" may be 
In Calhoun. et al vs. Woods, et al, 246 Va. 41, 
Justice Compton quoted from previous cases: 
"To establish title to real property by adverse possession, a 
claimant must prove actual, hostile, exclusive, visible, and 
continuous possession, under a cla~ of right, for the statutory 
period of 15 years." Grappo v. Blanks. 241 Va. 58. 61. 400 S.E. 
2d 168. 170-71 (1991). See Code Section 8.01-236. The burden is 
upon the cla~ant to pi·ov.ide a~l the foregoi~g elements by clear 
and convincing evidence. Grappo, 241 Va. At 62, 400 S .E. 2d at 
171; Matthews v. W.T. Freeman Co .. 191 Va. 385. 395. 60 S.E.2d 
909,. 914 (1950). 
Proof of actual possession may be by use and occupation of 
the property; a person is in hostile possession if the possession 
is under a claim of right and adverse to the right of the true 
owner; and possession is exclusive when it is not in common with 
others. Graapo. 241 Va. At 62. 400 S.E.2d at 171. Possession is 
vis1ble when the use is so obvious that the true owner is presumed 
to know of it. Turoin v. Saunders, 73 Va. (32 Gratt.) 27. 34 
(1879) . 'Possession is continuous only if it exists without 




400 S.E.2d at 171. 
A claim of right, in the context of adverse possession, means 
a possessor's intention to appropriate and use the property as the 
possessor' s own to the exclusion of all others . A claimant • s 
actual occupation, use, and improvemen~ of the land, as if the 
claimant were in fact the owner, is conduct that can prove a cla±m 
of right. Id. 11 
A cla~ant's mistaken belief that the area in question lies 
within its property line is only that, i.e. , a mistake. In 
Hollander v. World ~ission Church, 225 Va. 440, the Virginia 
Supreme Court said: "One who possesses the land of another under 
a mistake as to his own boundaries with no intention to claim land 
that does not belong to him, but only intending to cla~ to the 
true line, wherever it may be, does not adverse~y hold the land in 
question 11 • Calhoun v. Woods, 2 4 6 Va.. 41 . 
However, the Virginia Supreme Court provided further guidance 
in Hollander when it stated that a claimant may acquire title 
through adverse possession even though the claimant was mistaken 
as to the location of the boundary line when the cla~ant 
performed maintenance and upkeep on the disputed land for more 
than fifteen (15) years. The test is not simply w~ether the 
claimant held a mistaken belief as to its property line, but 
whether the claimant's use of the disputed property also met the 
other requirements of adverse possession: hostile, exclusive, 
visible and continuous possession for the statutory fifteen (15) 
year period. If the cla~ant has done so, the law in Virginia is 
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that title has been established by adverse possession. ":tt is the 
character of the possession, how held, how evidenced on the 
ground, how regarded by the adjoining land owner. . n which 
·supplies proof as to the claimant's intention and action. 
Hollander. 
As the law of adverse possession is clear, the decision in 
each factual situation is whether the evidence satisfies the legal 
test. 
The Defendant purchased the property adjoining that of the 
Plaintiff in two (2) parcels, the first by deed dated September 
18, 1967, recorded in the Chesapeake Circuit Court in ,.Deed Book 
14'96, page 197, and a second parcel which was acquired by deed 
dated August 4, 1970, Deed Book 1580, page 441. A deed of 
correction incorporating both parcels was dated January 8, 1979, 
and :recorded in Deed Book 1835, page 5. 
When the Defendant took title to the first parcel, it had no 
improvements. except an old structure which was hauled away. The 
Defendant's testimony is that he caused the building which is now 
on his property to be constructe.d in late 1967. The Defendant 
then built in a retaining wall and a wooden lattice fence along 
the western property line separating his property and that of the 
Plaintiff. The wood fence was constructed in two (2) phases, the 
first section in 1968 and the second section: was a northward 
extension along the same line as the first section in the ~ate 
1970's. The Defendant also had a metal shed installed on his 
westerly property line in late 1969 or the early 1970's. The 
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t metal shed was later torn down and simultaneously replaced by the 
wood shed now on the property. The latter shed 'Was put in the 
same place as the first. There is no contradiction of the 
abovestated facts regarding the building, retaining wall, fence or 
shed. 
The Defendant sold the business to VCA on August 17, 1997. 
Up to that time, the wood fence was still in .Place. At an 
uncertain date after August 17, 1997, the wood fence was torn down 
by VCA and replaced by a chain link fence as shown on Plaintiff's 
Exhibit 1 and Defendant's Exhibit 1. Your Commissioner notes that 
the newer chain .link fence does not follow the line of the wood 
fence but runs farther west and north on property claimed by the 
Plaintiff. 
The testimony of the Defendant and for.mer employees was that 
the Defendant planted trees (see exhibits) along the west side of 
property claimed by him. From time to time he also caused the 
grass to be cut ~n the area of the trees. 
Additional testimony of the use of the questionable property 
was that somet~es the Defendant would de-scent skunks in the area 
and bury dead animals there. Staff sometimes ate lunch on the 
disputed property when the weather was fair. However, such 
activities did not take place on a steady basis over any fifteen 
(15) year period. 
The ~ssue before the Court· is whether the uses to which the 




I There is no dispute the Defendant thought the activities were 
taking place on his own property. Construction of ~provements 
was a statement that the Defendant was making a claim (perhaps 
unwittingly) which was hostile, exclusive and visible to the 
Plaintiff. The Plaintiff's awareness 1 or lack thereof 1 of the 
encroachments does not of itself negate the effect of the 
Defendant's actions. 
Likewise, the time of the construction and duration of the 
wall, wood fence and sheds was undisputed. Exact dates were not 
available from the testimony of witnesses; however, the 
approximate times of constrtiction were not contradicted. The 
aforementioned ~provements have been in place for more than 
fifteen (15) continuous years. 
Your Commissioner does not conclude that planting trees and 
sporadic use of the remaining property shown on Plaintiff's 
Exhibit 1 and Defendant' s Exhibit 1 cons ti tu te such hostile, 
exclusive, vis£ble and continuous use of that property as to meet 
the adverse possession test. Likewise, the area shown on said 
exhibits lying in the area between the wood fence and the chain 
link fence erected after August 17, 1997, does not fall within the 
fifteen (15) year test. Consequently, the Defendant's claim to 
the property lying outside that .. described in the preceding 
paragraph must fail. 
Your Commissioner therefore concludes that the Defendant has 
established title through adverse possession of the Defendant's 




foot wooden fence" as the same are shown on the Defendant• s 
Exh1bit 1 between the lands of the Plaintiff and the Defendant-are 
otherwise shown as the heavy dark line on said exhibit. Only a 
survey showinq the "new" property line would provide specific 
metes and bounds. 
3 . WHETHER THE DEFENDANT HAS CONSTRUCTED OR MAl:NTAJ:NED 
STRUCTURES WHICH ENCROACH UPON THE PLAINTIFF'S REAL PROPERTY, AND 
iF SO THE NATURE AND EXTENT OF S~D ENCROACHMENT. 
The chain link fence as shown on Plaintiff's #1 constructed 
after 1997 which lies west and north of the retaining wall and 
wood fence constitutes an encroaclunent upon the property of the 
Plaintiff. 
4 . IF SAJ:D ENCROACHMENTS ARE FOUND TO EXIST, WHETHER THE 
SAME CONSTiTUTE ~_CONTINUiNG TRESPASS ON THE PLAINTIFF'S PROPERTY. 
Your Commissioner reports that the aforementioned fence 
constitutes a continuing trespass upon the Plaintiff's property. 
5. IF SAID ENCROACHMENTS ARE FOUND TO EXIST, IS THE 
PLAINTIFF BARRED FROM ASSERTING ITS RIGHTS UNDER THE DOCTRINE OF 
LACHES. 
The doctrine of laches is to prevent a party who has not been 
diligent in protecting its rights from later doing so at the peril 
of an innocent second party. Laches and adverse possession may, 
but do not necessarily, overlap. 
The facts in this case are there were no obvious 1and marks 
separating the properties of the two parties. The dividing line 
was invisible on the ground. Indeed, surveyors called as expert 
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witnes'ses were not of one mind as to where the dividing line 
should lie. 
M%. Russell, a principal of the Plaintiff, testified that he 
frequently drove by the property in question but saw nothing which 
would lead h~ to conclude that the Defendant or his agents were 
constructing buildings or fences which encroached upon his 
property. Practicably speaking, only a new survey would have 
revealed the encroachments. The Plaintiff acted almost 
~ediately once it became clear that encroachments had occurred. 
No evidence was pres~nted that the occupants. of the 
Defendant's property made an·effort to ascertain the location of 
the property line along which the chain link fence was 
constructed. We only know the fence was constructed after 1997 
when the Defendant turned his . v(3terinary business ·over to VAC. 
Since construction of the fence the occupants have enjoyed the 
free use of the enclosed space. 
Your Commissioner concludes that the Plaintiff was diligent 
and the Defendant is not prejudiced. Therefore, the doctrine of 
laches is inapplicable. 
6. IF SAiD ENCROACHMENTS ARE FOUND TO EXIST, WHETHER THE 
PLAINTIFF IS ENTITLED TO TEMPORARY OR PERMANENT INJUNCTIVE RELIEF 
REQUIRING THE DEFENDANT TO REMOVE THE SAME FROM THE PLAINTIFF'S 
REAL PROPERTY. 
Your Commissioner can find no factual or legal reason for 
denying the Plaintiff's injunctive relief. 
7. WHETHER THE PLAINTIFF IS ENTITLED TO AN AWARD OF 
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·MONETARY DAMAGES HEREIN. 
The Plaintiff did not present evidence of its monetary 
damages. Your Commissioner finds the Plaintiff is not entitled to 
an award of monetary damages in this matter. 
8 . WHETHER ATTORNEY' S FEES OR COSTS SHOULD BE AWARDED TO 
ANY PARTY. 
The evidence before your Commissioner is that there was a 
valid question regarding the location of the Defendant's westerly 
property line. Experienced and highly qualified surveyors were 
not in agreement. 
There was no evidence to i1)dicate that when the Defendant 
constructed the ~provements on his property he was aware that he 
was doing so on property of the Plaintiff . Finally, your 
Commissioner has concluded- that· the Defendant has established 
title through adverse possession of the land lying to the east of 
the previously mentioned retaining wall and wood fence. 
The Plain tiff' s suit was. filed for the purpose of 
establishing its property line and to require the Defendant to 
remove all encroachments. It is not possible to separate those 
portions of attorney fees and costs associated with the property 
lying between the old wood fence and the chain link fence. The 
elements of proof are inclusive of the entire problem. 
Your Commissioner therefore reports that attorney's fees and 
costs should not be awarded to either party. 
9. ANY OTHER MATTER WHICH ANY PARTY MAY DEEM NECESSARY OR 




Your Commissioner has no other matters upon which to report. 
Commissioner 
$3,000.00 Commissioner in Chancery Fee 
CERTIFICATION 
I certify that I filed the above-referenced report in the 
Clerk' s Office of th~ ~it Court ·of the City of Chesapeake, 
Virginia, on the p?(/l/L day of June, 2002, and. on the same day 
mailed a true copy of same to all 
Carroll 0. Ferrell 
Commissioner in Chancery 
FERRELL, SAYER & NICOLO, P.C. 
309 County Street, Suite 101 







VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE 
RUSSRAND TRIANGLE ASSOCIATES, LLC, 
a Virginia limited liability company, 
Plaintiff, 
v. Chancery No.: 99-1101 
AUBREY F. MORGAN, 
Defendant. 
·DEFENDANT'S AMENDED EXCEPTIONS TO COMMISSIONER'S REPORT 
COMES NOW the Defendant, Aubrey F. Morgan, by counsel, and files his Amended 
Exceptions to the Commissioner's Report filed by Carroll 0. Farrell, Commissioner in Chancery, 
with the Clerk of this Court on June 21, 2002. 
A. The Commissioner in Chancery erred by concluding that Dr. Morgan fai1ed to 
prove his claim of adverse possession. with the ~xception of the area where a 
parking lot curb has been constructed and the area where the old six foot 
wooden fence had been erected. 
The case at bar is controlled by Hollander v. World Mission Church, 255 Va. 440,498 S.E. 
2d 419 (1998). In Hollander the claimant was under the mistaken belief that her property ran to a line 
oftrees at the edge of woods, which was actually on an adjoining piece of property. The evidence 
of the claimant, Hollander, disclosed that Hollander and her predecessors in title had mowed, 
garden~d, and otherwise maintained the strip of land up to the tree line as part of their residential 
property for more than fifteen years, believing that it was the common boundary line between their 
property and the adjoining property. Hollander's evidence also indicated that she intended to claim 
title to the land extending to that line as part of the property she thought was conveyed to her. The 
Supreme Court of Virginia found that this was sufficient evidence to demonstrate adverse 
possession. Unfortunately, in the! case at bar, the Con1missioner in Chancery, while citing principles 





of the evidence in this case demonstrates that, under the holding in Hollander, Aubrey F. Morgan 
("Dr. Morgan") prevailed on his adverse possession claim. 
In 1967, Dr. Morgan purchased property located at 4020 Portsmouth Boulevard from George 
and Dorothy Norris. Tr. 230. At the time that Dr. Morgan purchased the property, a survey of the 
land was performed and four ( 4) pins were placed in the ground marking each comer ofhis property. 
Tr. 231-32. These pins were th~ sole basis for Dr. Morgan's understanding of the exact location of 
his property boundaries. Tr. 253. Dr. Morgan const~cted ~ctin Animal Hospi~al on the property 
and began practicing veterinary medicine in 1968. Tr. 233. Before opening his practice, Dr. Morgan 
planted several pine trees in two separate lines, one along the weste~ border ofhis property and the 
other along the northern border. Tr. 185, 241. When planted, the trees were between one foot (1 ') 
and three feet (3') tall. Tr. 241-42. These trees are now mature and vary in heights from thirty-five 
feet (35') to forty feet ( 40') taU. Tr. 242. At the time that Dr. Morgan planted these trees he planted 
them approximately two feet (2') inside of his property line, as defennined by the four (4) survey 
pins placed in the ground. Tr. 242; See also Tr. 217. These pine trees are in two separate, straight 
lines and constitute a natural border just inside Dr. Morgan's property line. See Defendant's Exhibit 
1. Anyone observing these lines of pine trees would immediately know that they had been planted 
by man because nature does not spontaneously grow the same species of tree in two separate, straight 
lines. 
~t the direction of city officials, Actin Animal Hospital was constructed as close to Dr. 
Morgan's west boundary line as possible. Tr. 234-36. An asphalt parking lot was constructed on 
the front of the property and this asphalt parking lot was extended all the way to the west boundary 
line (as indicated by the pins). Tr. 236; Defendant's Exhibit 1. In addition, a retaining wall was 




(to support the parking lot and the building). Tr. 236-37. 
At approximately the same time (around 1968- 1969), Dr. Morgan placed a metal shed on 
the west side ofhis property. Tr. 237. The puzpose of this shed was to store a lawmnower and other 
equipment. Tr. 237-38. This metal shed was replaced with a wood shed. Tr. 238. While the 
memory of the witnesses called at the Commissioner's hearing vary as to when the metal shed was 
replaced with the wood shed, all of the witnesses confirmed that the metal shed was replaced 
imm~diately with a wood shed in the same location and used for the same purpose. Tr. I 72-74, I 87, 
211-12, 238. 
In addition, in 1968 Dr. Morgan built a basket weave redwood fence along the western border 
of his property. Tr. 239. This fence was later extended in the late 1970s. Tr. 239-40. This fence 
started at the end of the concrete retaining wall and went back to the beginning of the dog runs. I d. 
Dr. Morgan constructed this fence to shield the back door and incinerator, because he did not want 
people to see any trash on his property. Tr. 240. The extension of the fence was built in order to 
shield dogs from distraction on adjoining property, since distracted dogs t~nd to bark. I d. 
In August of I 970, Dr. Morgan purchased a fifteen foot (IS') strip of land immediately to the 
east of his property, thus making the frontage along Portsmouth Boulevard increase from one 
hundred ten feet (110') to one hundred twenty five feet (125'). Tr. 243. 
On January 8, I979, Dr. Morgan "purchased" a triangular piece of property to the north of 
his existing property. Tr. 243 and Plaintiffs Exhibit No. 7. Unknown to Dr. Morgan was the fact 
that by reason ofhis original deed from George Norris dated September 18, 1967 (Plaintiffs Exhibit 
No.4), Dr. Morgan already owned this triangular piece of property. This triangular piece of property 
is more accurately reflected on the plat prepared by E. Stuart Barr & Associates dated December 14, 




Exhibit No.2. This particular plat also corroborates Dr. Morgan's understanding ofhis true property 
lines. After Dr. Morgan "purchased" the triangular piece of property in 1979, he cleared the property 
all t4e way back to the ditch which constituted the northern border to his property. Tr. 243. He kept 
his side of the ditch clean and Russrand Triangle Associates, Inc. ("Russrand"), or its predecessors, 
kept their side of the ditch clean. Tr. 56, 193. 
After clearing his "newly acquired" property back to the ditch, Dr. Morgan planted grass seed 
and began maintaining thatpieceofp~operty. Tr. 217,244,-246-47. Dr. Morgan used this property 
for walking dogs, burying dogs, and de-scenting skunks. Tr. 176, 194,219,247. He allowed a dog 
obedience school to conduct classes on this piece of property. Tr. 176, 196, 219, ~49. In addition, 
his employees would picnic from time to time on this piece of property. Tr. 176, 197,219,250. 
In the 1980's, the Virginia Department of Transportation ("VDOT''), in an effort to widen 
Portsmouth Boulevard, condemned the front portion of Dr. Morgan's property. -Tr. 21 0-11, 244-45. 
As a result of this taking, Dr. Morgan's parking lot was reduced in size, thus necessitating the need 
for his employees to park to the east and north ofhis building. Tr. 171, 176,244-45. When parking 
- . 
to the north of the building (behind the building), employees would park both inside the pine tree 
line and outside the pine tree line (between the pine tree line and the ditch). Tr. 177, 195,204. 
As a result of the VDOT taking, the survey pins on the southeast and southwest comer of Dr. 
Morgan's property were removed during road construction. Tr. 245. In addition, Dr. Morgan lost 
his weli that served the property and he was, therefore, forced onto city sewer and city water. Tr. 
246. The city sewer line was constructed on the western portion of Dr. Morgan's property. 
Dr. Morgan sold his veterinary practice to Veterinary Centers of America ("VCA") in 1997. 
Tr. 169, 241. As part of this transaction, he leased his land and building to VCA. VCA was 




without the permission of Dr. Morgan, VCA tore down the existing fence and replaced it with a new 
chainlink fence. Tr. 260. The southwest corner of this fence is in approximately the same location 
as the old fence (Tr. 190, 214); however, as the fence extends northward, it undoubtedly extends 
further to the west than the old fence. Tr. 190, 259. In addition, the fence extends further north than 
the old fence. I d. Dr. Morgan concedes that the new fence must be moved so that it lies totally on 
Dr. Morgan's property (as originally established by the four (4) survey pins). 
In addition to the trees planted and improvements built along the WC?Stem boundazy of Dr. 
Morgan's property, he cut the grass inside the survey pins and sometimes outside the survey pins. 
Tr. 218, 252. Sometimes when cutting the grass the employees would actually hit th~ northwest 
survey pin with the lawn mower. (Tr. 174, 192-93, 197, 222). This survey pin was above ground 
approximately two to tluee inches (Tr. 232) and visible for about thirty (30) years1• This grass 
cutting pattern was extended to the ditch in the late 1970's and lasted until Dr. Morgan left VCA iri -
1998. Tr. 252; See also Tr. 175, 191-92. 
Of particular interest is the fact that the survey ~in which originally was pl~ced on the· 
northwest corner of Dr. Morgan's property in 1967, has mysteriously disappeared. Tr. 251. Dr. 
Morgan recalls seeing the survey pin shortly before Russrand started clearing its property. I d. One 
· day, he noticed that the pin had been hit by something. I d. The next time that h~ visited the back 
comer of his property, the survey pin was gone. I d. Once again, this disappearance occurred at the 
time that Russrand was perfonning its site development work. ld. 
In spite of the fact that Dr. Morgan's occupation and improvement of''his property" was 
If, in fact, Russrand' s employees had cut the grass in this area, they would have 
hit this same survey pin and would have been aware of Dr. Morgan's belief in the 
property line. Either Russrand's employees never cut the grass in the disputed 
area, which has been confinned by Dr. Morgan's witnesses, or Russrand's agents 
simply disregarded the survey pin. 
-5-
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actual, hostile, exclusive, visible, and continuous for.w,ell in excess of the stahl:tory fifteen (15) year . 
period, neither Russrand nor its predecessors in title ever complained ~ti11998. Interestingly, aerial 
photographs submitted by the Plaintiff show that Dr. Morgan's property and improvements were 
open and notorious, since his property fronts Portsmouth Boulevard and Russrand' s property to the 
north and west was nothing more_ than an open field. · 
At the Commissioner's hearing Charles Russell, Jr.l, the manager ofRussrand admitted that 
he could not testify that any ~gents o_f Russ~and cut the grass .on ~e disputed _area of property which 
Dr. Morgan now claims by adverse possession. Tr. 54-56. On the other hand, there was ample 
evidence that no one else other than Dr. Morgan or his employees maintained or cut grass on. the 
disputed property well in excess of fifteen years. Tr. 178, 192,221,252-53. In fact, the pine trees on 
the western boundary were planted so close together that a car could not pass between them. (Tr. 
207). It goes without saying that these trees prevented Russrand and its predecessors from "bush-
~ogging" the disputed property. See Tr. 36 and Defendant's Exhibit 1. 
These facts are incredibly similar to those facts set forth in Hoilander. Hollander's evidep.ce 
disclose that she and her predecessors in title had mowed, gardened, and otherwise maintained the 
strip of land up to the tree line as part of their residential property for more than fifteen yeats, 
believing that it was the common ~oundary -line ·betw~en their property and the adjoining property. 
Hollander's evidence also indicated that she intended to claim title to the land extending to that line 
as part of the property she thought was conveyed to her. The Supreme Cmut of Virginia found that 
this was sufficient evidence to demonstrate adverse possession. In our case at bar, Dr. Morgan 
believed that his western property line from 1967 until 1979 was demonstrated by the two survey 
2 Mr. Russell is a well respected attorney in the commercial section of the law finn 
of Kaufman & Canales, an independent commercial developer, and well-versed in 






pins that were placed on the southwest comer and northwest comer of his property. Tr. 253. After 
1979, Dr. Morgan believed that his western property line not only continued to be the straight line 
between these two pins, but also an extension of that line to the center of the ditch which then (and 
now) constitutes the northern boundary of this property. 
While Hollander was able to establish her property line with a line of trees, Dr. Morgan has 
been able to demonstrate his understanding of the property line with the survey pins. And 
.. humor?usly, whjle ~ollander lo?ke~ to an existing tree line t~ locate her property lin~, Dr. Morgan 
actually planted a tree line to demonstrate his. 
A simple comparison of these two cases is enlightening: 
Hollander 
Demonstrated property line with: Line of trees 







Placement of survey pins 
on property in 1967 (over 
· thirty years ago), which pins 
were two to three inches above 
ground (Tr. 231-32);cleared 
land (Tr. 243); planted 
grass (Tr. 191,218, 244, 246 .. 
47, 252) mowed grass (Tr. 
175, 191-92, 218, 244); 
planted pine trees in two (2) 
separate, straight lines (Tr. 
170-71, 185, 241-42); parked 
cars (Tr. 180, 202-204); 
otherwise maintained property; 
(Tr. 194); walked dogs (Tr. 
175, 194, 249); de-scenting 
skunks (Tr. 176, 182, 194, 
248); used for employee 
picnics (Tr. 204-05, 219, 
224);and used for dog 




In essence, the Commissioner in Chancery had to disregard the law and holding in Hollander 
and the facts of the case at bar in reaching his conclusion that Dr. Morgan has not proven his adverse 
possession claim. 
B. The Commissioner in Chancery erred by reguirins: that each and every 
a~tivity on the disputed property occur over a fifteen year period. 
On pages 6 and 7 of The Commissioner's report, it appears that The Commissioner in 
Chancery was under the mistaken belief that each activity relied upon by Dr. Morgan had to have 
occurred over a fifteen year period.3 In Virginia, the law requires that in order "[t]o established title 
to real property by adverse possession, a claimant must prove actual, hostile, exclusive, visible, and 
continuous possession, under a claim of right, for the statutory period of 15 years." Hollander v. 
World Mission Church, 255 Va. 440,442,498 S.E. 2d 419,420 (1998); Grappo v. Blanks, 241 Va. 
58, 61, 400 S.E. 2d, 168, 170-71 (1991 ). See Va. Code Section 8.01-236. The undisputed evidence 
presented to the Commissioner in Chancery demonstrated that since approximately 1967 Dr. 
Morgan planted two separate, straight rows of pine trees, planted and regularly cut grass on the 
disputed portion of his property, and otherwise cleared and maintained the property. In addition to 
this, Dr. Morgan presented evidence of other activities, which, ~bile not occurring every day, simply 
reinforced his claim of adverse possession. These activities included, parking cars, walking dogs, 
de-scenting skunks, employee picnics, and allowing a local dog obedience school to use the property. 
3 At page 6, the Commissioner wrote as follows: "Additional testimony of the use 
of the questionable property was that sometimes the defendant would de-scent 
skunks in the area and bury dead animals there. Staff sometimes ate lunch on the 
disputed property when the weather was fair. However such activities did not take 
place on a steady basis over any fifteen year period." 
At page 7, the Commissioner in Chancery wrote as follows: "Your Commissioner 
does not conclude that planting trees and sporadic use of the remaining property 
shown on Plaintiff's exhibit 1 and Defendant's exhibit 1 constitute such hostile, 
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I 
Dr. Morgan is not required to prove that each individual activity occurred continuolisly over a fifteen 
year period. Instead, he must simply show his use of the property over the statutory fifteen years. 
C. The Commissioner in Chancery erred by failine to conclude that the plaintiff is 
barred from assertin& its right under the Doctrine of Latches 
Even if Dr. Morgan's claims of adverse possession were not available, Dr. Morgan should 
prevail in this case nonetheless because Russrand has failed to assert its claim to the disputed land 
title in a timely fashion. Laches is the neglect or failure to assert a known right or claim for an 
unexplained period of time under circumstances prejudicial to the adverse party. Masterson v. Board 
of Zoning Appeals, 233 Va. 37, 47,353 S.E. 727, 735 (1987). It is a well-recognized rule in equity 
that laches cannot be applied against those who are ignorant of their own rights. Rutledge v. 
Rutledge, 204 Va. 522, 132 S.E. 469 (1963). To prevail in this claim, Dr. Morgan must show that 
Russrand unjustifiably delayed in enforcing its rights and that delay prejudiced him. 
Russrand and its predecessors in title knew ofDr. Morgan's.claim to ownership and control 
of the disputed property, yet did nothing to seek enforcement of its rights untill998. From the time 
Dr. Morgan bought his property in 1967, Russrand and its predecessors in title observed Dr. Morgan 
using the disputed property in a number of ways. Charles Russell specifically recalls seeing Dr. 
Morgan's improvements shortly after they were constructed. He also recalls seeing dogs being 
walked on the property. Finally, the improvements, along with the planted trees, were all open 
obvious and notorious and Mr. Russell could only reach one inescapable conclusion- that Dr. 
Morgan was holding the property as if it was his own. 
If Russrand had not neglected to assert its claim to the land, Dr. Morgan would. not have 
wasted his valuable time and resources in improving and maintaining the property to which Russrand 
is now staking claim. Nevertheless, Russrand and its predecessors, clearly knowing ofDr. Morgan's 






WHEREFORE, Aubrey F. Morgan moves this Honorable Court to modify the 
Commissioner's report in accordance with the exceptions state~ above. 
Leonard C. Heath, Jr .. 
Counsel for the Defendant 
JONES, BLECHMAN, WOLTZ & K.ELL Y, P.C. 
P. 0. Box 12888 
Newport News, Virginia 23612-2888 
Telephone: (757) 873-8080 
Telecopier: (757) 873-8053 
Email Address: lheath@jbwk.com -· 
AUBREY F. MORGAN 
BY:~~~r£i-
OfCounsel 
CERTIFICATE OF SERVICE 
I certify that on this 81h day of July, 2002, a copy of this Defendant's Amended 
Exceptions to Commis.sioner's Report was mailed first class to Kristan B. Burch, Esquire, 
Kaufman & Canales, P.C., One Commercial Place, P. Box 3037, Nor~ k, Virginia 23514. 
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VIRGINIA: IN THE CIRCUIT COURT FOR· THE CITY OF CHESAPEAKE 
~ . 
RUSSRAND TRIANGLE ASSOC~TES,.LLC, 
a Virginia limited liability company,· 
Plaintiff, 
v. 
·AUBREY F. MORGAN, 
Defendant. 
Chancery No. 99-1101 
PLAINTIFF RUSSRAND TRIANGLE ASSOCIATES, LLC'S RESPONSE TO 
DEFENDANT'S AMENDED EXCEPTIONS TO COMMISSIOl"ffiR'S REPORT 
Plaintiff, Russrand Triangle Associates, LLC (''Russrand"), by counsel, submits the 
following Response to Defendant's Amended Exceptions to Commissioner's Report submitted 
by ~efendant, Aubrey F. Morgan ("Morgan"). 
I. INTRODUCTION 
This adverse possession case was referred to Carroll 0. Ferrell, a Commissioner in 
Chancery, ("Commissioner Ferrell") to conduct a Commissioner's Hearing, and in response to 
the Report of the Commissioner in Chancery filed with the Court on June 21, 2002, Morgan filed 
exceptions. Based upon the evidence presented at the Commissioner's Hearing and the legal 
requirements for both affirmative defenses asserted by Morgan, Morgan's exceptions should be 
rejected because, as set forth in the Report of the Commissioner in Chancery, Morgan has failed 
to prove adverse possession for the portion of the disputed property to the north of the wood 
fence and has failed to prove the application of laches to this case. Accordingly, the Report of 
the Commissioner in Chancery should be confirmed in whole by the Circuit Court for the City of 
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II. FACTS 
In October 1999? Russrand filed a Bill for Declaratory Judgment and Other Relief, 
seeking the removal of encroachments by Morgan from Russrand' s property in Chesapeake,. 
Virginia. In October 2000, Russrand filed an Amended Bill of Declaratory Judgment and Other 
Relief, still seeking the removal of encroachnients by Morgan from Russrand's property in 
Chesapeake, Virginia. In response to the Amended Bill of Declaratory Judgment and Other 
Relief, Morgan filed an Answer to Amended Bill for Declaratory Judgment and Other Relief, 
alleging the affirmative defenses of adverse possession and laches. 
This matter was referred to Commissioner Ferrell through an Amended Decree of 
Reference which listed nine issues on which the Commissioner was to receive evidence and 
report his recommendations to the Court. On January 14,2002, Commissioner Ferrell conducted 
a Commissioner's Hearing on the nine issues raised in the Amended Decree of Reference, and on 
June 21, 2002, Conunissioner Ferrell filed his Report of Commissioner in Chancery with the 
Circuit Court for the City of Chesapeake. In response to the Report of the Commissioner in 
Chancery, Morgan filed Defendant's Exceptions.to the Commissioner's Report on July 1, 2002, 
and then filed Defendant's Amended Exceptions to Commissioner's Report on July 8, 2002 
("Morgan's Exceptions"). In response to Morgan's exceptions to the Report of the 
Commissioner in Chancery, Russrand submits the following response and requests that the Court 
reject the exceptions raised by Morgan and confirm in whole the Report of Commissioner in 
Chancery filed by Commissioner Ferrell. 
At the Commissioner's Hearing m January 2002, Commissioner Ferrell received 
evidence regarding a dispute about the property line between property owned by Russrand and 





surrounding area, Rpssrand owns a parcel of property situated in the Western Branch Borough of 
the City of Chesapeake, lying along the northerly boundary of Portsmouth Boulevard. See Am. 
Bill for Declaratory Judgment and Other Relief at~ 1. Morgan also owns real property which 
fronts Portsmouth Boulevard (specifically 4020 Chesapeake Boulevard). Russrand's property is 
located to the west and to the north of Morgan's property, and the property line on which 
Commissioner Ferrell took evidence and which is the subject of Morgan's Exceptions is the west 
property line of Morgan's property. 
During both the Commissioner's Hearing and the Post-Hearing Briefs, there have been 
several background facts related to this dispute which have not been contested by the parties. As 
testified to by Russrand's expert, J. Henry Godwin, ill; Esquire, at the Commissioner's Hearing, 
the chain of title shows that in 1961, Lowry S. and Sallie Marie Spruill conveyed by deed part of 
parcel 11 C!.f t~e L.M. Coffinan Farm to George C. and Dorothy M. Norris (collectively 
"Norris"), and in 1967, Norris conveyed the western portion of such property to Morgan. See 
Pl.'s Exs. 3, 4. In addition, the chain of title shows that when the property was conveyed from 
Norris to Morgan in 1967, the legal description for t~e property was incorrect as it created a 
figure which did not close mathematically. Tr. at 97; PPs Exs. 4, 14. In 1970 and 1978, Morgan 
purchased additional property to the east of the property which Morgan purchased from Norris in 
1967, and in 1979, a Deed of Correction and Confinnation was executed in an effort to correct 
and confirm the series of conveyances related to Morgan's property. See Pl.'s Ex. 5-7. 
Nevertheless, instead of correcting the legal description for the property owned by Morgan, the 
Deed of Correction and Confmnation in 1979 still improperly described the west and north lines 
of Morgan's property in Chesapeake, Virginia. See PI. 's Exh. 14. 
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During its efforts ~en the late 1990's to develop its property located to the west and north 
ofMorg~'s property, Russrand discovered that Morgan had erected a number of encroachments 
on its property in Chesapeake, Virginia. Tr. at 40-1, 44-6. Upon making such discovery, 
Russrand immediately contacted Morgan, seeking removal of such encroachments from its 
property. Tr. at 46. Morgan refused to remove such improvements, and Russrand filed this 
action against Morgan, seeking removal of the encroachments and clarification of the property 
line between Russrand and Morgan's property. Tr. at 46. 
As part of this proceeding, Russrand and Morgan have asserted different locations for the 
property line between Russrand and Morgan's property. Defendant's Exhibit I from the 
Commissioner's Hearing is the Boundary Line Exhibit prepared by the T AF Group (''Boundary 
Line Exhibit"), and it shows the different property lines asserted by Russrand and Morgan for the 
west property line of Morgan's property at the time of the Commissioner's Hearing. A true and 
-
accurate copy of Defendant's Exhibit 1 from the Commissioner's Hearing is attached hereto as 
Exhibit A. The shaded gray line shown along the west side of Morgan's property on the 
Boundary Line-Exhibit represents the approximate location o~the west property line of Morgan's 
property based upon the chain of title (specifically the conveyance from Spruill to Norris) as 
testified to at the Commissioner's Hearing by the parties' experts and is the west property line 
which Russrand was seeking to have enforced at the time of the Commissioner's Hearing. The 
solid black line shown along the west side of Morgan's property on the Boundary Line Exhibit 
represents the west property line which Morgan is claiming based upon his affirmative defenses 
of adverse possession and laches. The portion of property which was in dispute at the time of the 
Commissioner's Hearing and to which Morgan is claiming ownership by adverse possession is 
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that which lies between the shaded gray line asserted by Russrand and the solid black line 
asserted by Morgan at the Commissioner's Hearing. 
After hearing a full day of evidence regarding this property dispute on January 14, 2002, 
Commissioner Ferrell issued his Report of Commissioner in Chancery, addressing the -nine 
issues outlined in the Amended Decree of Reference. As part of his findings in the Report of 
Commissioner in Chancery, Commissioner Ferrell concluded that Morgan obtained title through 
adverse possession to only a portion of the disputed property between the shaded gray line and 
the solid black line on the Boundary Line Exhibit - that being the area marked by the retaining 
wall, the wood fence and the shed. See Report of the Commissioner in Chancery at 7. The wood 
fence was replaced by a chain link fence sometime after August 17, 1997, but the location ofthe 
wood fence is shown on Plaintiffs Exhibit 1 from the Commissioner's Hearing, a true and 
accurate copy of which is attached hereto as Exhibit B. Re_garding ~e r_emaining property in 
dispute to the north of the retaining wall, wood fence and the shed, Commissioner Ferrell 
concluded that Morgan's claim to such property must fail because the planting of trees and 
sporadic use of the remaining property did no constitute such hostile,_ exclusive, visible and 
continuous use of that property as to meet the adverse possession test. See id. at 7. 
Commissioner Ferrell concluded that Morgan did not establish a claim of title by adverse 
possession to the area between the wood fence and the new chain link fence. In addition, 
Commissioner Ferrell concluded that the doctrine of laches does not apply to this case because 
Russrand was diligent, and Morgan was not prejudiced. See id. at 9. 
Morgan filed exceptions to Commissioner Ferrell's finding that Morgan did not prove 
title to the disputed property located to the north of the retaining wall, wood fence and shed by 
adverse possession. In addition, Morgan filed an exception to Commissioner Ferrell's finding 
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that the doctrine of laches does not apply. For the reasons outlined below, Russrand asks the 
Court to reject the exceptions filed by Morgan and to confirm in whole the findings of 
Commissioner Ferrell as set forth in the Report of Commissioner in Chancery. 
III. ARGUMENT 
The three exceptions which Morgan filed to the Report of Commissioner in Chancery 
are: (1). Commissioner Ferrell erred by concluding that Morgan failed to prove adverse 
possession, with the exception to the area where the old six foot wooden fence had been erected; 
(2) Commissioner Ferrell erred by requiring that each and every activity on the disputed property 
occur over a fifteen year period; and (3) Commissioner Ferrell erred by failing to conclude that 
the plaintiff is barred by asserting its right under the doctrine of laches. For the reasons set forth 
in the Report of Commissioner in Chancery, the exceptions filed by Morgan should be rejected 
by the Court, and the Report of Commissioner in Chancery should be a~opted in whole by the 
Court. 
A. Standard of Review for the Report of a Commissioner in Chancery 
Pursuant to§ 8.01-615 of the Code of Virginia, a cause "maybe heard by the court upon 
a commissioner's report," and exceptions to the commissioner's report must be filed within ten 
(10) days after the commissioner's report is filed with the Court. A commissioner's report shall 
not be given the weight of a verdict of a jury on conflicting evidence, but the court "shall 
confirm or reject such report in whole or in part, according to the view which it entertains of the 
law and the evidence." Va. Code Ann. § 8.01-610. The Supreme Court of Virginia has provided 
the following guidance regarding the review of a commissioner's report: 
While the report of a commissioner in chancery does not carry the weight of a 
jury's verdict, Code § 8.01-610, it should be sustained unless the trial court 
concludes that the commissioner's fmdings are not supported by the evidence. 
This rule applies with particular force to a commissioner's findings of fact based 
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upon evidence taken in his presencef but is not applicable to pure conclusions of 
law contained in the report. On appeal, a decree which approves a 
commissioner's report will be affirmed unless plainly wrong. 
Hill v. Hill, 227 Va. 569,576-7,318 S.E.2d 292,296 (1984) (concludin~ that trial court erred in 
sustaining exceptions to the findings of fact contained in the commissioner's report because 
"[a]ll of the findings were supported by competent and credible evidence and should not have 
been set aside"); see also Branham v. Branham, 254 Va. 320, 325, 491 S.E.2d 715, 717 (1997) 
(reversing the judgment of the circuit court which rejected the findings of the commissioner's 
report and holding that the commissioner's findings were supported by the evidence, and the 
commissioner's opportunity to -see and hear the witnesses should be afforded appropriate 
deference). 
B. The Findings of Commissioner Ferrell Should Be Confirmed in Whole 
Regarding the Portion of Disputed Property to the North of the Wood Fence 
Because Morgan Has Not Proven the Elements Required to Prove Title to 
Such Property by Adverse Possession. 
The main issue referred to Commissioner Ferrell was to determine the exact location of 
the property line dividing the real property owned by Russrand and the real property owned by 
Morgan. In order to decide this issue, Commissioner Ferrell had to resolve Russrand's 
affirmative defense of adverse possession. On the adverse possession issue, Commissioner 
Ferrell concluded that Morgan was entitled to the portion of the disputed property marked by the 
retaining wall, the wood fence and the shed based upon adverse possession. See Report of t:Qe 
Conunissioner in Chancery at 7. Regarding the property to the north of the wood fence, 
Conunissioner Ferrell determined that Morgan had not proven the elements required for adverse 
possession as planting trees and sporadic use of the remaining property did not constitute such 
hostile, exclusive, visible and continuous use of the property as to meet the adverse possession 







wood fence and the chain link does not fall within the fifteen (15) year test, and thus, Morgan has 
not obtained title to it. See id. Because the findings reached by Commissioner Ferrell regarding 
adverse possession are supported by the evidence presented at the Commissioner's Hearing, 
Commissioner Ferrell's rejection of Morgan's affmnative defense of adverse possession for the 
disputed property other than that marked by the wood fence should be confirmed in whole by 
this Court. As outlined by Commissioner Ferrell in the Report of the Commissioner in 
Chancery, Morgan has failed to show the required elements to obtain title to the area to the north 
of the wood fence by adverse possession. 
In order to establish title to property by adverse possession, the moving party ~ust prove 
"actual, hostile, exclusive, visible, and continuous possession, under a claim of right, for the 
statutory period of 15 years." Hollander v. World Mission Church, 255 Va. 440, 442, 498 S.E.2d 
419,_42.1 (1998) (citations omitted); see also Va. Code Ann.§ 8.01-236. These elemef:itS must be 
proven by the entity asserting the right to adverse possession by clear and convincing evidence. 
See Calhoun v. Woods, 246 Va. 41, 43, 431 S.E.2d 285, 286-87 (1993). All presumptions must 
be drawn in favor of the holder of legal title for the property. See Matthews v. W.T. Freeman 
Co., 191 Va. 385, 395, 60 S.E.2d 909, 914 (1950); see also Calhoun, 246 Va. at 44, 431 S.E.2d at 
287. The purpose behind requiring proof of each element by clear and convincing evidence has 
long been recognized by the Supreme Court of Virginia as follows: 
In Dawson v. Watkins, 2 Rob. R. 259-269, Judge Allen, delivering the opinion of 
the court, said: "To operate a disseisin of one having right, the entry should be 
made under a claim of title with the intention of taking possession, and be 
accompanied with such visible acts of ownership as from their nature indicate a 
notorious claim of property in. the land. To hold otherwise, would be to establish a 
principle by which every proprietor of vacant lands might be disseized without his 
knowledge, or even the possibility of protecting himself." 




In his Report of the Commissioner in Chancenr, Commissioner Ferrell conducted a 
detailed analysis of the elements required for adverse possession, and Commissioner Ferrell 
reached the following findings regarding the property to the north of the wood fence: 
(1) "The testimony of the Defendant and former employees was that the 
Defendant planted trees (see exhibits) along the west side of property claimed by 
him. From time to time he also caused the grass to be cut in the area of the trees;" 
(2) "sometimes the Defendant would de-scent skunks in the area and bury dead 
animals there" and "[ s ]taff sometimes ate lunch on the disputed property when the 
weather was fair;" and 
(3) the activities detailed in (2) "did not take place on a steady basis over any 
fifteen (15) year period." 
Based on the evidence taken at the Commissioner's Hearing, Commissioner Ferrell concluded 
that "planting trees and sporadic use" of the property to the north of the wooden fence did not 
"constitute such hostile, exclusive, visible and continuous use of that property as to meet the 
adverse possession test." Report of the Commissioner in Chancery at 7. These conclusions 
reached by Commissioner Ferrell should be affirmed based upon the evidence taken in his 
presence during the Commissioner's Hearing and based upon Commissioner Ferrell's correct 
application of the law in Virginia on adverse possession. 
In his Exceptions, Morgan relies heavily on the decision in Hollander v. World Mission 
Church, 255 Va. 440, 498 S.E.2d 419 (1998) and states on page 1 of its Amended Exceptions 
that the case that was before Commissioner Ferrell is "controlled" by Hollander and that 
Commissioner Ferrell has "disregarded the ultimate holding of the case." This exception by 
Morgan to the Report of the Commissioner in Chancery should be rejected as Commissioner 
Ferrell applied the proper analysis for adverse possession, considered the Hollander case as part 




cases, including Hollander, when he decided that title by adverse possession of the area to the 
north of the wood fence was not proven by Morgan. 
As stated in the fourth full paragraph of the Hollander decision, the issue on appeal is 
whether the requirement of adverse or hostile possession has been shown by Hollander. The trial 
court found that all of the elements for title by adverse possession had been proven by Hollander, 
except for the requirement of adverse or hostile possession, and Hollander filed an appeal from 
the trial court's decision on just that issue. Accordingly, the only issue being heard by the 
Supreme Court of Virginia on Hollander's appeal was whether Hollander's possession of the 
disputed property was adverse or hostile. The Supreme Court of Virginia ultimately found that 
Hollander had shown "the requisite adverse and hostile intent," but it did not address all four of · 
the other elements required for adverse possession. Accordingly, the adverse possession case 
filed by Morgan may be controlled by the law s_et forth in Hollander regarding this one element 
of adverse possession (adverse and hostile intent), but the Hollander case does read out of the 
adverse possession cases the other four elements required to show adverse possession. 
On pages 4 and 5 of the Report of the Commissioner in Chancery, Conunissioner Ferrell 
cited the decision in Hollander and addressed the Supreme Court of Virginia's decision, properly 
recounting Hollander's holding regarding what is required to prove hostile possession. In 
addition, Commissioner Ferrell went on to state the following: 
The test is not simply whether the claimant held a mistaken belief as to its 
property line, but whether the claimant's use of the disputed property also met the 
other requirements of adverse possession: hostile, exclusive, visible and 
continuous possession for the statutory fifteen ( 15) year period. If the claimant 
has done so, the law in Virginia is that title has been established by adverse 
possession .... 
Report of the Commissioner in Chancery at 4-5. The law regarding adverse possession, 
as stated above on page 8 of this Response, is that the party with the burden of proof must 
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prove all five elements by clear and convincing evidence. The fact that the Court found 
that the element of hostile and adverse possession existed in Hollander does not mean 
that Morgan does not have to prove all five elements of adverse possession in order to 
take title to the disputed property in this case. 
What Morgan seems to have omitted from his analysis is that even if he can establish 
"hostile" possession by proving that such party intended to claim as its own property up to a 
definite line, that does not relieve the party with the burden of proof from still establishing the 
other four elements of adverse possession by clear and convincing evidence. The Supreme Court 
of Virginia set forth the following in Christian v. Bulbeck, 120 Va. 74, 101-02; 90 S.E. 661, 669 
(1916), a case relied upon by the Court in Hollander: 
unless the jury believe by a preponderance of evidence that the defendants have 
held the land in controversy in accordance with said elements or requirements, 
each and every one, then they must find for the [property owner], s.o far as the 
acquirement of title thereto by adverse possession is concerned. 
Stated another way, showing that a party asserting a claim of right intended to hold to a 
particular line does not mean that adverse possession can be established to such property line, 
Wlless the party with the burden of proof is able to also establish "actual, ... exclusive, visible, 
and continuous possession, under a claim of right, for the statutory period of 15 years." 
Hollander, 255 Va. at 442, 498 S.E.2d at 421. Based upon Morgan's failure to establish the 
other elements required for adverse possession, the holding in Hollander does not affect the 
conclusion reached by Connnissioner Ferrell regarding adverse possession of the property to the 
north of the wood fence. Morgan's failure to establish the other four elements for all of the 
disputed property is enough to prevent it from proving its defense of adverse possession. 
Regarding the property to which Morgan is claiming title, Morgan only can prove actual 
and visible possession of a very small portion of the disputed property. The curb, the retaining 
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wall, the fence, and the shed all are encroachments placed by Morgan upon •Russrand' s property. 
In the limited areas in which the curb, the original fence, and the retaining wall have been placed, 
Commissioner Ferrell has determined that Morgan has proven actual and visible possession and 
title to this property by adverse possession. Nevertheless, Morgan has not established actual and 
visual possession of any of the other disputed property located to the north of the wood fence. 
Specifically, neither the trees planted by Morgan nor the alleged use to which Morgan and his 
witnesses have testified regarding the disputed property to the north of the end of the original 
fence is sufficient to meet the standard of actual and visible possession required to prevail on a 
claim for adverse possession. Morgan planted six (6) trees near the west side of his property, 
with all six trees located in the disputed property. See Def. 's Exh. 2. These trees do not extend 
back to the northwest comer to which Morgan is claiming he owns by adverse possession and 
which is shown by Def s Exh. 2. The few trees which Morgan planted to the north of the 
original fence are not sufficient to establish actual possession of all of the disputed property to 
the north of the fence. 
Most of the uses which Morgan has described of the property did not take place on the 
disputed property and thus are not relevant to this analysis. In addition, the few uses that did 
take place on the disputed property were not significant enough to establish actual, open and 
notorious use of Russrand's property by Morgan. Even when considered together, they still are 
not sufficient to prove adverse possession. Beginning with the exercising of dogs, it appears that 
dogs rarely, if ever, were exercised on the disputed property to the north of the wood fence. 
Most of the witnesses limited the exercising of dogs to the area behind the kennels and inside of 





was not on such a regular basis that it can be considered an open and notorious use of the 
disputed property. 
Regarding the descenting of skunks, several of the witnesses remembered some 
descenting occurring when it was popular to have a skunk as a pet. Tr. at 176. Nevertheless, this 
activity was not done for more than a couple of years, and the volume of skunk business was not 
significant enough to create an open and obvious use of the property. Tr. at 176. In addition, the 
only witness which placed the descenting as taking place on the disputed property was Morgan 
himself- who testified as the last witness in his case that he allegedly descented the skunks in 
the far northwest comer of the disputed property, a location to which no one else at the 
Commissioner's Hearing te~tified about any use of the disputed property by Morgan. Tr. at 257. 
Even if he is correct on the location, this activity was not significant enough to put Russrand on 
notice. 
Regarding the parking behind the building, it appears that employees started parking 
behind the building when the parking lot in the front was reduced in size related to the 
condemnation action. Nevertheless, it appears that most of the parking was done in the open 
space between the trees and the kennels, and the testimony of the witnesses supports such 
location. Accordingly, such parking was not within the disputed property and thus does not 
support Morgan's claim of adverse possession. In addition, very few people suggested that 
parking may have taken place between the trees, and in fact, in his Amended Exceptions, 
Morgan stated that it was impossible to park between the trees. 1 Even if this was possible, it was 
not consistent enough activity to establish open and notorious possession of the disputed 
property. 






Accordingly, Morgan is not able to establish any actual, open and obvious us~ of the . 
disputed property. Instead, all that Morgan has provided testimony regarding various piecemeal 
activities on the property, most of which did not even happen on the disputed property, and the 
few uses which did occur on the disputed property are not sufficient enough to establish visible 
use of the disputed property. Specifically, this lack of proof is born out by the testimony of 
Russell which indicates that he had not reason to think that any of the encroachments erected by 
Morgan were located on Russrand's property. Tr. at 40. Instead, Russell believed that Morgan 
had placed these items on his own property. Tr. at 44-46. In addition, in the many years of 
visiting this property, the only activity which Russell witnessed was dog-walking on one 
occasion. Tr. at 266. Therefore, while Morgan may be able to show that some activities took 
place ori his property, Morgan has failed to prove the required elements for adverse possession of 
the area to the north of the wood fence. 
Morgan also claims that Commissioner Ferrell has incorrectly applied the requirement of 
continuous possession of the property for fifteen (15) years. Possession of property is 
continuous only if it exists without interruption for the statutory period of fifteen (15) years. See 
Va. Code Ann.§ 8.01-236; Calhoun, 246 Va. at 44,431 S.E.2d at 286-7. The moving party must 
have fulfilled all of the requirements of adverse possession for the fifteen (15) years. See U.S. v. 
Tobias, 899 F.2d 1375, 1378 (4th Cir. 1990). "As in most states, Virginia follows the rule that 
once the adverse claimant vacates the premises, the owner, by re~son of his legal title, will be 
regarded as in constructive possession and the adverse period of the claimant is at an end." Id. at 
1379. This principle has long been recognized by the courts in Virginia as follows: 
The rule is well settled that if the continuity of possession is once broken, before 
the expiration of the statutory period, by abandonment or otherwise, the seisin of 
the true owner is restored. See Angel on Limitation,§ 413. A continuous 
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adversary possession for the requisite period is universally regarded as, perhaps, ; 
the most material element in conferring title. 
Stonestreet v. Doyle, 75 Va. 356, 371 (1881) (:finding fault with instructions given because the 
element of continuity is completely ignored). 
Morgan has failed to prove that he maintained consistent possession of the disputed 
property for fifteen (15) years. The only portion of the disputed property on which Mo:r;gan has 
maintained consistent possession is the area marked by the wood fence, and Commissioner 
Ferrell already has awarded that property to Russrand by adverse possession through the Report 
of the Commissioner in Chancery. In addition, the uses of the disputed property to the north of 
the wood fence, even if Morgan could show they occurred on the disputed property, did not 
continually occur for the required fifteen (15) years. Any parking of cars, walking of dogs, .and 
descenting of skunks was sporadic, and the activities did not continually occur for fifteen (15) 
years, even when they are considered all together .. Accordingly, such activities cannot serve as 
part of the basis for Morgan's alleged claim for adverse possession of the disputed property 
because activities \Vere not consistently performed for fifteen (15) years on this property. 
Therefore, Morgan has not maintained continuous possession of any of the disputed property for 
fifteen (15) years as required by the Code of Virginia. 
Based upon the foregoing analysis, Morgan has failed to establish all five elements of 
adverse possession? As shown by the Commissioner, Morgan did not prove actual use of the 
property for fifteen (15) years as required to obtain title to property by adverse possession. 
Accordingly,' based upon Morgan's failure to meet his burden of proof, Morgan's claim for 
2 In his Exceptions, Morgan has not disputed Commissioner Ferrell's findings regarding the other elements of 
adverse possession, and as a result, Russrand has not specifically addressed each elements individually in this 
Response to the Amended Exceptions. Russrand relies upon its Post-Hearing Brief for its element by element 
analysis of why Morgan has failed to show actual, hostile, exclusive, visible and continuous possession of the 
disputed property to the north of the wood fence. 
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adverse possession for the property to the north of the wood fence must fail, and the Report of t 
the Commissioner in Chancery should be accepted by the Court. 
C. The Findings of Commissioner Ferrell Should Be Confirmed in Whole 
Regarding Morgan's Affirmative Defense of Estoppel Because Morgan Has 
Failed to Establish the Requirements for Estoppel. 
One of the nine issues referred to Commissioner Ferrell was if encroachments by Morgan 
are found, is Russrand barred from asserting its rights under the doctrine of laches. On the 
laches issue, Commissioner Ferrell concluded that Russrand ''was diligent" and Morgan "is not 
prejudiced" so the "doctrine of laches is inapplicable." Report of the Commissioner in Chancery 
at 9. Because the findings reached by Commissioner Ferrell regarding laches are supported by 
the evidence presented at the Commissioner's Hearing, Commissioner Ferrell's rejection of 
Morgan's affirmative defense of laches should be confirmed in whole by this Court. As outlined 
by Commissioner Ferrell in the Report of the Commissioner in Chancery; Morgan has failed to 
show either of the required elements of delay and prejudice for laches. 
The Supreme Court of Virginia provides that laches is "the failure to assert a known right 
for an unexplained length of time under circumstances prejudicial to an adverse party." 
Masterson v. Bd. of Zoning Appeals of the City ofVa. Beach, 233 Va. 37, 47, 353 S.E.2d 727, 
735 (1987). Delay alone is no enough to establish laches, but instead, the party with the burden 
of proof also must show that there has been prejudice to a party based upon the delay. See id.; 
see also Riordan v. Hale, 215 Va. 638, 642, 212 S.E.2d 65, 68 (1975). Morgan bears the burden 
of proof for his affirmative defense of laches, and Morgan has failed to sustain this burden as he 
has failed to prove either delay by Russrand or prejudice to himself. See Masterson, 233 Va. at 






In his Report of the Commissioner in Chancery, Commissioner Ferrell detailed the .-
factual basis for his denial of the laches defense. In support of his conclusion of lack of delay by 
Russrand, Conunissioner Ferrell provided as follows: 
(1) "there were no obvious land marks separating the properties of the two 
parties," and the "dividing line was invisible on the ground" such that "surveyors 
called as expert witnesses were not of one mind as to where the dividing line 
should lie;" 
(2) while the principal of Russrand (Charles E. Russell, Jr.) "frequently drove by 
the property in question," he "saw nothing which would lead him to conclude that 
the Defendant or his agents were constructing buildings or fences which 
encroached on his property;" 
(3) "[p ]ractically speaking, only a new survey would have revealed the 
encroachments;" and 
( 4) Russrand "acted almost immediately once it became clear that encroachment 
had occurred." 
·Report of the Commissioner in Chancery at 8-9.- -These factual conclusions reached by. _ 
Commissioner Ferrell should be affirmed based upon the evidence taken in his presence during 
the Commissioner's Hearing when he was able to see, hear and evaluate the witnesses first hand. 
The following excerpt from the testimony at the Commissioner's Hearing of Charles E. 
Russell, Jr., a principal of Russrand, supports the conclusions reached by Commissioner Ferrell 
on thls issue: 
Q. At any time when you have visited the property since your father purchased it, 
did you notice any encroachments onto the property that's been owned by Russell 
realty and now Russrand Triangle? 
A. No, I did not know there were encroaclunents. 






A. I always presumed that Dr. Morgan had constructed his building on his 
property within the property lines. I had no reason to think that he had not. 
A. Well, from the time that we discovered those encroachments, which was the 
time that we began to develop for the Food Lion store and had a survey done, it 
became clear to me from Engineering Services' survey that the shed encroached 
on our property, as well as a wooden fence which was constructed at the time. 
A. '97 or '98 is when we entered into the lease with Food Lion, which then caused 
us to do the development. Subsequent to the execution of that lease is when we 
had the survey completed and began work. 
Q. And when was it that you realized there may some encroachments on 
Russrand Triangle's property located to the west? 
A. At that same time, 1997 or 1998 when those encroachments were reflected on 
. the survey. 
Q. And upon seeing that survey, what did Russrand Triangle do? 
A. I had my good partner, Charles Land, write a letter to Dr. Morgan advising 
him of the encroachments and asking him to remove them. 
·Q. And based upon that, were the encroachments you've just described removed? 
A. No, they were not. 
Q. Did there come a point where Russrand Triangle filed suit regarding the 
encroaclunents? 
A. Yes. 
Tr. at 40-41,44-46 (emphasis added). 
The evidence presented at the Commissioner's Hearing shows that Russrand was diligent 
in protecting its rights. It was not until Russrand began to develop this parcel of property that it 
realized that Morgan had erected encroachments on Russrand's property. The testimony at the 
Commissioner's Hearing also reveals that as soon as Russrand learned that Morgan was 
encroaching on its property, Russrand had its counsel send a letter to Morgan, seeking removal 
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of the encroaclunents on Russrand 's property. See Tr. at 45-46. Shortly thereafter, when the 
encroachments were not removed from Russrand's property,. the original Bill for Declaratory 
Judgment and Other Relief was filed against Morgan by Russrand. See Tr. at 46. Commissioner 
Ferrell's statements ring true on this issue: "only a new survey would have revealed the 
encroachments," and Russrand "acted almost immediately once it became clear that 
encroachments had occurred." Report of the Commissioner in Chancery at 9. 
In addition, Commissioner Ferrell concluded that Morgan's defense of laches must fail 
because Morgan has not shown that he was prejudiced by any delay in this action being brought 
by Russrand. In support of his conclusion on this element of laches, Commissioner Ferrell 
provided as follows: 
(1) ''No evidence was presented that the occupants of the Defendant's property 
made an effort to ascertain the location of the property line along which the chain 
link fence was constructed" when "the fence was constructed after 1997 when the 
Defendant turned his veterinary business over to V AC;" 
(2) "Since construction of the fence the occupants have enjoyed the free use of the 
enclosed space." 
Report of the Conunissioner in Chancery at 9. 
During the course of the Commissioner's Hearing, Morgan did not provide any testimony 
regarding any prejudice that he has suffered based upon the fact that Russrand filed this action 
against Morgan in 1999. Instead, Morgan has had the ability to use a portion of Russrand's 
property rent-free for many years. In fact, based upon the findings set forth by Commissioner 
Ferrell in the Commissioner's Report, Morgan will not have to permanently remove the chain 
link fence from the disputed property but instead only will have to move the chain link fence to 
the location where the old wood· fence was. This should not be surprising to Morgan that he 
would have to move the chain link fence built in 1997 without his permission. Tr. at 260. Any 
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possible expenses which Morgan may incur in moving the chain link fence certainly are 
outweighed by the benefit which Morgan has received by maintaining the encroachments on 
Russrand's property rent-free for several years. In addition, Morgan's argument of prejudice is 
undercut by the fact that pursuant to the Repot of the Commissioner in Chancery, Morgan 
obtained title by adverse possession to the portion of the property on which he built the retaining 
wall, the wood fence and the shed so he does not have any costs related to those items. The 
evidence presented at the Commissioner's Hearing shows that Morgan has not provided 
sufficient evidence to prove prejudice. Accordingly, Commissioner Ferrell's findings regarding 
laches should be confirmed in whole as Morgan has failed to prove that Russrand lacked 
diligence in asserting its claim for declaratory judgment and other relief and that Morgan has 
been prejudiced by any delay in Russrand bringing its claim for declaratory judgment and other 
relief against Russrand. 
III. CONCLUSION 
For the foregoing reasons, plaintiff, Russrand Triangle Associates, LLC, seeks 
entry of an Order confmning in whole the findings of Commissioner Ferrell in his Report 
of Commissioner in Chancery in this case. 
Kristan B. Burch 
Kaufman & Canales, P.C. 
P.O. Box 3037 
Norfolk, VA 23514 
(757) 624-3000 
FAX: (757) 624-3169 
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V. THOMA5 FORIHANO, JA. 
9. aERNARD GOODWYN 
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laRUCI: N. KUJ:,.NIER 
S07 AI.SEhCARLE ORIV£. SUITE "'OOA 
CHESAPEAKB, VIRGINIA U322•SI80 
""•382--3050 
February 6, 2003 
Kristan Burch, Burch, Esquire 
Kaufman & Canoles, A Professional Corporation 
150 West Main Street 
P.O. Box 3037 
Norfolk, Virginia 23514 
Leonard C. Heath, Jr., Esquire 
Jones, Blechman, Woltz & Kelly, P.C. 
701 Town Center Drive, Suite 800 
Post Office Box 12888 
Newport News, Virginia 23612-2888 
RE: Russrand Triangle Associates. LLC v. Aubrey F. Morgan 
Docket No.: CH99-11 01 
Dear Gentlelady and Gentleman: 
FAX NQS. 7:S7-:SS2•3080 I 1.:17'•382•3090 
The parties appeared before the Court for a hearing in the above ... referenced matter 
on October 23, 2002, at which time counsel presented argument on Defendant's 
objections to the Commissioner's Report. The Court took the matter under advisement at 
that time. 
After consideration of oral arguments, submitted memoranda and relevant case 
law contained therein, the Court sustains in-part, and oveuules in part, Defendant's 
objections. The Court is of the opinion that Defendant proved his clain1 of adverse 
possession under Va. Code§ 8.01-236. The Court is further of the opinion that it was not 
necessary that each and every activity in which Defendant engaged himself on the 
property be continuous for a minimum of fifteen years to establish adverse possession. It 
appears to the Court that all activities for which Defendant used and maintained the 
property in the period between 1967 and 1998 related to the operation of the veterinary 
hospital. In addition, the Court is of the belief that those activities and uses were actual, 
exclusive, hostile, visible and continuous as against the ownership interests of Plaintiff 
and its predecessors in interest in excess of the statutory period of fifteen years. For this 
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reason~ the Court sustains Defendant's Exception to the Commissioner's conclusion that 
Defendant failed to prove his claim of adverse possession. Likewise, the Court sustains 
Defendant's E:xc:eption to the Commissioner's conclusion that each and every activity on 
the disputed property occur over a fifteen-year period. 
The Coun does not agree that the Commissioner erred in his conclusion that the 
equitable doctrine of laches does not bar the Plaintiff from now asserting an ownership 
claim to the disputed parcel. For the foregoing reasons, however, the Court is of the 
opinion that the claim is without merit. Defendanes Exception to the Commissioner's 
conclusion that erred in failing to conclude that the Plaintiff is barred from asserting its 
right under the Doctrine of Laches is overruled. 
Counsel for Defendant will please prepare and circulate an Order reflecting the 
Court's opinions in this matter. 









VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF CHESAPEAKE 
RUSSRAND TRIANGLE ASSOCIATES, LLC, 
a Virginia limited liability company, 
Plaintiff, 
v. 
AUBREY F. MORGAN, 
Defendant. 
Chancery No. 99-1101 
PLAINTIFF RUSSRAND TRIANGLE ASSOCIATES, LLC'S 
MOTION FOR RECONSIDERATION 
Plaintiff, Russrand Triangle Associates, LLC ("Russrand"), by counsel, moves this Court 
for reconsideration of the letter opinion issued on February 6, 2003. In support of its motion for 
reconsideration, Russrand relies upon its Memorandum in Support of Motion for 
_Reconsideration, incorporated herein by reference. 
Kristan B. Burch 
Kaufinan & Canoles, P .C. 
150 West Main Street 
Norfolk, VA 23510 
(757) 624-3343 
FAX: (757) 624-3169 
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1 VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF CHESAPEAKE 
RUSSRAND TRIANGLE ASSOCIATES, LLC, 
a Virginia limited liability company, 
Plaintiff, 
v. 
AUBREY F. MORGAN, 
Defendant. 
Chancery No. 99-ilOl 
PLAINTIFF RUSSRAND TRIANGLE ASSOCIATES, LLC'S 
ME~IORANDUIVI IN SUPPORT OF MOTION FOR RECONSIDERATION 
Plaintiff, Russrand Triangie Associates, LLC (''Russrand"}, by counsel, moves the Court 
to reconsider its ruling regarding the Commissioner's Report for the following reasons: 
I. INTRODUCTION 
The law on adverse possession and the evidence taken at the Commissioner's Hearing 
support the detailed conclusions reached in the Report of Commissioner in Chancery with the 
Circuit Court for the City of Chesapeake ("Commissioner's Report") by Carroll 0. Ferrell, a 
Commissioner in Chancery ("Conunissioner Ferrell"). The Commissioner's Report should be 
adopted in full by this Court such that Morgan only obtains by adverse possession title to the 
portion of the disputed property to the south of the wooden fence. 
II. FACTS 
Russrand and Morgan own adjoining pieces of property in Chesapeake, Virginia, both of 
which front Portsmouth Boulevard. Russrand's property is located to the west and to the north 
of Morgan's property. The dispute between Russrand and Morgan arose in the late 1990's when 
Russrand began efforts to develop its property located to the west and north of Morgan's 
property, and Russrand discovered that Morgan had erected a number of encroachments on its 
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property in Chesapeake, Virginia. Tr. at 40-1, 44-6.1 . After the parties were unable to resolve th~ 
issue, Russrand initiated this action, seeking removal of t~e encroachments and clarification of 
the property line between Russrand and Morgan's property. Tr. at 46. 
This adverse possession case was referred to Commissioner Ferrell, who conducted a 
. Commissioner's He~g on January 14, 2002. During the Commissioner's Hearing, 
Commissioner Ferrell took evidence from eight witnesses regarding the nine issues listed in the 
Amended Decree of Reference, and on June 21, 2002, Commissioner Ferrell filed his 
Commissioner's Report. The main issue referred to Commissioner Ferrell was determination of 
the exact location of the property line di.viding the property ofRussrand and Morgan. 
. At the Commissioner's Hearing,' Russrand and Morgan asserted different locations for the 
property line between their property. As can be seen on the Boundary Line Exhibit used at the 
Commissioner's Hearing (a copy of which was attached as Exhlbit A to Russrand's Response to 
Defendant's Amended Exceptions to Commissioner's Report and another copy which is attached 
hereto as Exhibit 1), the shaded gray line shown along the west side ofMorgan's property shows 
the approximate location of the west property line of Morgan's property based upon the chain of 
title and was the west property line which Russrand was seeking to have enforced at the time of 
the Commissioner's Hearing. The solid black line shown along the west side of Morgan's 
property on the Boundary Line Exhibit represents the west property line which Morgan is 
claiming based upon his affirmative defense of adverse possession. The portion of property 
which was in dispute at the time of the Commissioner's Hearing was the total area between the 
shaded gray line asserted by Russrand and the solid black line asserted by Morgan. 







Through the Commissioner's Report, Commissioner Ferrell determined that Morgan 
obtained title through adverse possession to a portion of the disputed property - that being the 
area marked by the retaining wall, the wood fence and the shed (marked in pink on the attached 
Exhibit 1). See Report of the Commissioner in Chancery at 7.2 For the remaining portion of the 
disputed property (the area to the north of the wooded fence which is marked in yellow on the 
. . 
attached Exhibit 1 ), Commissioner Ferrell concluded that Morgan had not met his burden for 
adverse possession and determined that such property should be maintained by Russrand. 
Russrand did not file any exceptions-to Commissioner Ferrell's decision regarding the property 
marked by the retaining wall, the wooden fe~ce and the shed· (the pink area on attached Exhibit 
1), but Morgan filed an exception to Conunissioner Ferrell's ruling regarding the property to the 
north of the wooden fence (the yellow area ~n attached Exhibit 1). Accordingly, the only portion 
of the disputed property which was at issue at_the time of the hearing on October 23, 2002 before 
this Court was the area to the north of the wooden fence (the yellow area on attached Exhibit 1). 
On February 6, 2003, the Court issued a one and a half page written opinion, sustaining 
in part and overruling in part Morgan's exceptions to the Commissioner's Report. Specifically, 
the Court found that Morgan had proven his adverse possession claim and that Morgan's claim 
of laches was without merit. Through this Motion for Reconsideration, Russrand seeks 
reconsideration by this Court of its ruling regarding Morgan's claim of adverse possession for 
the property to the north of the wooden fence (marked in yellow on attached Exhibit 1) and asks 
that the Court overrule Morgan's exceptions to the Conunissioner' s Report and adopt in full the 
Commissioner's Report issued by Commissioner Ferrell. 
2 The original wood fence was replaced by a chain link fence sometime after August 17, 1997, and the chain link 
fence is shown on Exhibit 1. The location of the original wood fence is to the east of the chain link fence, and both 
fences are shown on Plaintiffs Exhibit 1 from the Commissioner's Hearing, a true and accurate copy of which was 
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In its letter opinion dated February 6, 2003, the Court reached the following conclusions 
regarding the exceptions filed by Morgan to the Commissioner's Report: (A) "The Court is of 
the opinion that Defendant proved his claim of adverse possession under Va. Code§ 8.01-236;" 
(B) "The Court is further of the opinion that it was not necessary that each and every activity in 
which Defendant engaged himself on the property be continuous for a minimum of fifteen years 
to establish adverse possession;" and (C) "The Court does not agree that the Commissioner erred 
in his conclusion that the equitable doctrine of laches does not bar the Plaintiff from now 
asserting an ownership claim to the disputed parc~l." Russrand' s motion for reconsideration 
pertains to conclusions (A) and (B) listed above. 
A. For the Same Reasons Detailed in the Commissioner's Report, the Court 
Should Reject Morgan's Claim of Adverse Possession for the Disputed 
Property to the North of the Wooden Fence Because Morgan Has Not Proven 
the Elements Reguired to Establish Title to Such Property. 
In the Commissioner's Report, Commissioner Ferrell carefully analyzed each element 
required for adverse possession and concluded that Morgan was entitled to the portion of the 
disputed property marked by the retaining wall, the wooden fence and the shed (marked in pink 
on attached Exhibit 1) but that Morgan had not ·proven the elements required for adverse 
possession regarding the property to the north of the wooden fence (marked in yellow on 
attached Exhibit 1 ). See Report of the Commissioner in Chancery at 7. The conclusions set 




1. MorgaB's Limited Activities on the Disputed Property to the North of the 
Wooden Fence Are Not Sufficient to Establish Actual, Exclusive, Hostile, 
Open, and Notorious Possession of Such Property. 
Both the Code of Virginia and Virginia case law clearly indicate that in order to establish 
title to property by adverse possession, the party asserting the adverse possession claim must 
prove "actual, hostile, exclusive, visible, and continuous possession, under a claim of right, for 
the statutory period of 15 years." Hollander v. World Mission Church, 255 Va. 440, 442, 498 
S.E.2d 419, 421 (1998) (citations omitted); see also Va. Code Ann. § 8.01-236. The party with 
the burden of proof must establish each of the required elements by clear and convincing 
evidence, and any presumptions regarding the disputed p~operty must be drawn in favor of the 
party holding legal title to such property. See Calhoun v. Woods, 246 Va. 41, 43, 431 S.E.2d 
285, 286-87 (1993); Matthews v. W.T. Freeman Co., 191 Va. 385, 395, 60 S.E.2d 909, 914 
(1950). 
Commissioner Ferrell carefully scrutinized Morgan's adverse possession claim for the 
property to the north of the wooden fence. In the Commissioner's Report, Commissioner Ferrell 
cited relevant case law regarding the requirements for adverse possession and analyzed the 
testimony of the eight witnesses presented at the Commissi~ner' s Hearing, finding as follows: 
(1) "The testimony of the Defendant and former employees was that the 
Defendant planted trees (see exhibits) along the west side of property claimed by 
him. From time to time he also caused the grass to be cut in the area of the trees;" 
(2) "sometimes the Defendant would de-scent skunks in the area and bury dead 
animals there" and "[s]taff sometimes ate·lunch on the disputed property when the 
weather was fair;" and 
(3) the activities detailed in (2) "did not take place on a steady basis over any 
fifteen (15) year period." 
Commissioner Ferrell concluded that "planting trees and sporadic use" of the property to the 





of that property as to meet •1he ad~erse possession test." Commissioner's Report at 7. The 
conclusions reached by Comm~ssioner Ferrell in the Commissioner's Report should be upheld in 
full by this Court. 3 
Neither the trees planted by Morgan nor the alleged use of the disputed property to the 
north of the wooden fence to which Morgan and his witnesses testified at the Commissioner's 
Hearing is sufficient to meet the requirements for adverse possession. Morgan planted six ( 6) 
trees near the west side of his property, with all six trees located in the disputed property, but the 
trees do not extend back to the northwest comer of the property which Morgan claims should be 
his based upon adverse possession. See Def. 's Exh. 2. The few trees which Morgan planted to 
the north of the wooden fence are not sufficient to establish ·actual possession of all of the 
disputed property to the north of the wooden fence. 
In addition, many of the uses upon which Morgan relies in his-briefs did not take place -on 
the disputed property to the north of the wooden fence but instead took place on property to 
which Morgan already has title. Any activities which did not occur in the portion of the disputed 
property to the north of the wooden fence are irrelevant to Morgan's claim of adverse possession. 
Furthermore, the few activities which actually took place on $e disputed property were not 
significant enough to establish actual, hostile, exclusive, open, and notorious use of Russrand's 
property by Morgan. 
3 In reviewing a commissioner's report, the Supreme Court of Virginia bas provided that "[w]hile the report of a 
conunissioner in chancery does not carry the weight of a jury's verdict, Code § 8.01-610, it should be sustained 
unless the trial court concludes that the commissioner's fmdings are not supported by the evidence. This rule 
applies with particular force to a commissioner's findings of fact based upon evidence taken in his presence, but is 
not applicable to pure conclusions of law contained in the report." Hill v. Hill. 227 Va. 569, 576-7, 318 S.E.2d 292, 
296 (1984) (concluding that trial court erred in sustaining exceptions to the fmdings of fact contained in the 
commissioner's report because "[a]ll of the fmdings were supported by competent and credible evidence and should 
not have been set aside"); see also Branham v. Branham, 254 Va. 320, 325, 491 S.E.2d 715, 717 (1997) (reversing 
the judgment of the circuit court which rejected the findings of the commissioner's report). 
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Beginning with the exercising of dogs, it appears that dogs rarely, if ever, were exercised 
on the disputed property to the north of the wooden fence. See, M, Tr. at 206. Most of the 
witnesses limited the exercising of dogs to the area behind the kennels and inside of the tree lines 
or up to the ditch. Even if the dogs were walked outside of the trees, such activity was not on 
such a regular basis that it can be considered an actual, open and notorious use of the disputed 
property. 
Regarding the descenting of skunks, several of the witnesses remembered some 
descenting occurring. when it was popular to have a skunk as a pet. Tr. at 176. Nevertheless, this 
activity was not done for more than a couple of years, Tr. at 226, and the volume of skunk 
business was not significant enough to create an actual, open and obvious use of the property. 
Tr. at 176. In addition, the only witness which testified that the descenting occurred on the 
disputed property to the north of the wooden fence was Morgan. Tr. at 257. Everyone-else 
testified that the descenting did not take place on the d~sputed property. Even if Morgan was 
correct on the location of the descenting, this activity was not significant enough to put Russrand 
on notice. 
Regarding the parking behind the veterinary building, it appears that employees started 
parking behind the building when the parking lot in the front was reduced in size related to the 
condemnation action. Nevertheless, it appears that most of the parking was done in the open 
space between the trees and the kennels, and the testimony of the witnesses supports such 
location. Accordingly, such parking was not even on the disputed property and simply cannot 
support Morgan's claim of adverse possession. Tr. at 180, 202-03, 225. In addition, very few 





Amended Exceptions, Morgan stated that it was impossible to park between the trees.4 Even if 
this was possible, it was not consistent enough activity to establish actual, open and notorious 
possession of the disputed property. 
Accordingly, Morgan has not able to establish actual, exclusive, hostile, open, and 
notorious use of the disputed property to the north of the wooden fence. Instead, all that Morgan 
has done is provide testimony regarding various piecemeal activities, most of which did not even 
take place on the disputed property. The few uses which actually occurred on the disputed 
property were not sufficient enough to prove adverse possession. Accordingly, the 
Commissioner's Report should be adopted in full by this Court as Commissioner Ferrell properly 
analyzed the facts and law regarding Morgan's adverse possession claim to the property to the 
north of the wooden fence. 
2. The Commissioner's Report Did Not Provide that Each and Every Activity 
in which Morgan Engaged on the Disputed Property Bad to Be for Fifteen 
Years. 
On page 1 of the Court's February 6, 2003 letter opinion, the Court states that it is "of the 
opinion that it was not necessary that each and every activity in which Defendant engaged 
himself on the property be continuous for a minimum of fifteen years to establish adverse 
possession." At no place within the Commissioner's Report does Conunissioner Ferrell ever 
state that each and every activity had to take place for a minimum of fifteen year to establish 
adverse possession. Instead, the only place that statement appears is in Morgan's exceptions to 
the Commissioner's Report. As can be seen from the Commissioner's Report, Commissioner 
Ferrell applied the proper legal standard regarding the continuous possession requirement for 




adverse possession. The specific provisions of the Conimissioner's Report which address this 
requirement are as follows: 
(1) '"Possession is continuous only if it exists without interruption for the 
statutory period.' Grappo, 241 Va. at 62, 400"S.E.2d at 171." (Page 3-4) 
(2) "The test is not simply whether the claimant held a mistaken belief as to 
its property line, but whether the claimant's u~e of the disputed property also met 
the other requirements of adverse possession: hostile, exclusive, visible and 
continuous possession for the statutory fifteen (15) year period." (Page 4) 
(3) "The Testimony of the Defendant and the former employees was that the 
Defendant planted trees (see exhibits) along the west side of property claimed by 
him. From time to time he also caused the grass to be cut in ·the area of the trees. 
Additional testimony of the use of the questionable property was that 
sometimes the Defendant would de-scent skunks in the area and bury dead 
animals there. Staff sometimes ate lunch on the disputed property when the 
weather was fair. However, such activities did not take place on a steady basis 
over any fifteen (15) year period." (Page 6) 
( 4) "Your Commissioner does not conclude that planting trees and sporadic 
use of the remaining property shown on Plaintiffs Exhibit 1 and Defendant's 
Exhibit 1 constitute such hostile, exclusive, visible and continuous use of that 
property as to meet the adverse possession test." (Page 7) 
Commissioner's Report at 3-4, 6-7. Commissioner Ferrell never stated that each activity had to 
occur for fifteen years, but instead, he concluded, when looking at the activities as a whole, that 
they did not take place on a consistent enough basis to meet the fifteen year requirement. Id. at 
6. 
Commissioner Ferrell properly applied the law regarding the continuous possession 
requirement. The law is clear that the moving party must prove that he held the disputed 
property without interruption for the statutory period of fifteen (15) years. See Va. Code Ann. § 
8.01-236; Calhoun, 246 Va. at 44, 431 S.E.2d at 286-7. If the moving party vacates the disputed 





possession will be at an end. U.S. v. Tobias, 899 F.3d 1375, 1379 (4th Cir. 1990); Stonestreet v. 
Doyle, 75 Va. 356, 371 (1881). In the Commissioner's Report, Commissioner Ferrell correctly 
pointed out that Morgan failed to prove that he maintained consistent possession of the disputed 
property to the north of the wooden fence for fifteen (15) years.5 
When the testimony given at the Commissioner's Hearing is carefully broken down to 
only address the area of disputed property to the north of the wooden fence (the yellow area on 
attached Exhibit 1), it is cle~ that the Morgan did not continuously occupy this area· for fifteen 
years. Any activities which took place on the portion of the dispute~ property to the south of the 
wooden fence (the pink area on attached Exhibit 1) and to the east of the disputed property are 
completely irrelevant to Morgan's claim of adverse possession for the disputed property to .the 
north of the wooden fence. Any parking of cars, walking of dogs, and descenting of skunks was 
sporadic, and such activities did not continually occur for fifteen (15) years. Accordingly, the 
Commissioner's Report should be_ upheld because Morgan bad not meet his bur~en of showing 
continuous possession of the disputed property to the north of the wooden fence. 
For the foregoing reasons, Morgan bas failed to establish all five elements of adverse 
possession for the disputed property to the north of the wooden fence and should not be entitled 
to title of such property. As shown by Commissioner Ferrell in the Commissioner's Report, 
Morgan did not prove actual, hostile, exclusive, open, notorious and continuous use of the 
property for fifteen (15) years as required to obtain title to property by adverse possession. 
Accordingly, the Commissioner's Report should be adopted in full by this Court. 
5 In its letter opinion, the Court provides that "all activities for which Defendant used and maintained the property in 
the period between 1967 and 1998 related to the operation of the veterinary hospital." Neither Commissioner Ferrell 
nor Russrand ever has questioned the pwpose for which Morgan used the disputed property, especially the area to 
the south of the wooden fence. Instead, the problem which Commissioner Ferrell and Russrand have highlighted is 
that not enough activities took place on the portion of the disputed property to the north of the wooden fence for 
Morgan to prove continuous possession for fifteen years. 
10 
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B. The Letter Opinion Does Not Address the Other Issues Resolved through the 
Commissioner's Report. 
Through the Amended pecree of Reference, Commissioner Ferrell took evidence and 
issued a Commissioner's Report regarding nine issues in dispute between Russrand and Morgan. 
Of those nine issues, Morgan only filed exceptions to Commissioner Ferrell's decision regarding 
(1) Morgan's claim of adverse possession to the disputed property to the north of the wooden 
fence; and (2) Morgan's affirmative defense of laches. The letter opinion issued by the Court on 
February 6, 2003 addresses the two issues raised by the Morgan through his exceptions, but it 
does not address the remaining portions of the Commissioner's Report to which Morgan has not 
filed exceptions. For example, through the Commissioner's Report, Commissioner Ferrell 
determined the chain link fence, which is shown on Exhibit 1 and was constructed after 1997, 
lies to the west and north of the retaining wall and wood fence and constitutes an encroachment 
upon Russrand's property. See Commissioner's Report- at 8. These other portions of the 
Commissioner's Report are integral to a ·complete resolution of the matters in disputed between 
Russrand and Morgan, and Russrand seeks entry of an order by the Court confirming the 
portions of the Commissioner's Report to which Morgan did not file exceptions. 
ill. CONCLUSION 
For the foregoing reasons, pl~intiff, Russrand Triangle Associates, LLC, seeks entry of an 
Order confinning all of the findings of Commissioner Ferrell in the Commissioner's Report, 
including Commissioner Ferrell's denial of Morgan's claim of adverse possession for the 
disputed property to the north of the wooden fence. 
11 
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Kristan B. Burch 
Kaufinan & Canales, P.C. 
150 West Main Street 
Norfolk, VA 23 510 
(757) 624-3343 
· FAX: (757) 624-3169 
,.~ 
RUSSRAND TRIANGLE ASSOCIATES, LLC 
By:~~-~ 
Of Counsel 
CERTIFICATE OF SERVICE 
I certify that on the ~ day of February, 2003, a true and accurate copy of the 
foregoing was sent via facsimile and regular mail to Leonard C. Heath, Jr., Jones, Blechman, 
Woltz & Kelly, P.C., 701 Town Center Drive, Suite #800, P. 0. Box 12888, Newport News, 





VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE 
RUSSRAND TRIANGLE ASSOCIATES, LLC, 
a Virginia limited liability company, 
Plaintiff, 
v. Chancery No.: 99-1101 
AUBREY F. MORGAN, 
Defendant. 
DECREE 
1bis cause came before the Court pursuant to an Amended Bill for Declaratory Judgment 
and Other Relief filed by the Plaintiff, Russrand Triangle Associates, LLC, by counsel, and the 
Answer to Amended Bill for Declaratory Judgment and Other Relief filed by the Defendant, 
Aubrey F.. Morgan, by counsel. 
By Amended Decree of Reference of this Court entered on April 5, 2000, this matter was 
referred to Carroll 0. Ferrell, a Commissioner in Chancery of this Court. A Commissioner's 
Hearing was conducted on January 14, 2002 and the Commissioner in Chancery filed his report 
with the Clerk's Office of this Court on June 21, 2002. On or about July 8, 2002, the Defendant 
filed his Amended Exceptions to the Commissioner's Report and a hearing was conducted before 
this Court on such exceptions on October 23, 2002, at which time the Court took this case under 
advisement. 
After consideration of the Defendant's Amended Exceptions to Commissioner's Report, 
oral arguments, submitted memoranda and relevant case law contained therein, and in the 
interest of justice, the Court hereby ORDERS, ADJUDGES, and DECREES as follows: 
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pursuant to Virginia Code Section 8.01-236, as amended, and therefore the Court SUSTAINS the 
Defendant's Exception to the Commissioner's conclusion that the Defendant failed to prove his 
claim of adverse possession. Likewise, the Court SUSTAINS the Defendant's Exception to the 
Commissioner's conclusion that each and every activity on the disputed property must occur 
over a fifteen (15) year period; 
2. The Defendant has failed to prove his defense under the Doctrine of Laches and 
therefore, the Defendant's Exception to the Commissioner's conclusion with regard to the 
Doctrine of Laches is OVERRULED. 
3. T~e property line between Russrand Triangle Associates, LLC and Aubrey F. 
Morgan is hereby RE-ESTABLISHED as set forth in that certain plat dated January 29, 2004 and 
. . 
entitled "PROPERTY OBTAINED BY AUBREY F. MORGAN BY ADVERSE POSSESSION 
IN THAT CERTAIN CASE STYLED RUSSRAND TRIANGLE ASSOCIATES, L.L.C. v. 
AUBREY F. MORGAN, IN CHANCERY NO. 1101 FILED IN THE CIRCUIT COURT FOR 
THE CITY OF CHESAPEAKE", a copy of which is attached to this Final Decree and marked 
"Exhibit A". The property identified on such plat as "PROPERTY OBTAINED BY ADVERSE 
POSSESSION IN THAT CERTAIN CASE STYLED RUSSRAND TRIANGLE ASSOCIATES, 
L.L.C. v. AUBREY F. MORGAN, IN CHANCERY NO. 1101" is hereby declared to be 
PERFECTED and VESTED in the Defendant, Aubrey F. Morgan. 
4. The Defendant is hereby ordered to remove his currently existing 8ft. chainlink 
fence (as designated on the attached "Exhibit A" as "8' CHAIN LINK FENCE") from the 
property owned by Russrand Triangle Associates, LLC. 
5. The Clerk of this Court shall record a copy of this Decree and the attached Plat in 
the Deed Books maintained in the Office of the Clerk of this Court, indexed as follows: Russrand 
~ 
s Triangle Associates, LLC, Grantor; and Aubrey F. Morgan, Grantee. 





6. The parties are to bear their own attorney's fees. 
7. Court costs are awarded to the Defendant. 
It appearing that nothing further remains to be done in this action, it is hereby 
ORDERED, ADJUDGED and DECREED that this action be placed by the Clerk of Court 
among the closed files of this Court. 
ENTERED this 'f/Z. day of /:~ 
Seen and Objected to with regard to the 
Court's sustaining of the Defendant's 
Amended Exception to Commissioner's Report 
(upholding the Defendant's Adve~~ssessiotJ..; , 
Claim): ~ ~f'0ii:f~n~~ 
KJ,\DfuJ6.6WC1 
Kristan B. Burch, Esquire 
Counsel for the Plaintiff 
KAUFMAN & CANOLES, P.C. 
P. 0. Box 3037 
Norfolk, VA 23514 
Telephone: (757) 624-3000 
Telecopier: (757) 624-3169 
Email Address: kbburch@kaufcan.com 
Seen and Objected to with regard to the Court's 
Overruling in part of the Defendant's Amended 
Exception to Commissioner's Report (Overruling 




Leonard C. Heath, Jr., Esquire 
Counsel for the Defendant 
JONES, BLECHMAN, WOLTZ & KELLY, P.C. 
701 Town Center Drive, Suite 800 
P. 0. Box 12888 
Newport News, VA 23612-2888 
Telephone: (757) 873-8060 
Telecopier: (757) 873-8053 
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JANUARY 29, 2004 Scale: 1"=25' 
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KAUFMAN tO CANOLES 
---1 A Professional Corporation 1---
Attorneys and Counselors at Law 
February 13, 2004 
BY HAND DELIVERY 
The Honorable Frederick H. Creekmore 
Chesapeake Circuit Court 
307 Albemarle Drive 
Suite 300A 
Chesapeake, VA 23322-5579 
Kr.istan B. Burch 
757 I 614-3343 
kbburch@kaufcan.com 
757 I 624-3000 
fox: 757 I 624-3169 
Re: Russrand Triangle Associates, llC v. Aubrey F. Morgan 
Chancery No. 99-1101 
Dear Judge Creekmore 
Mt~iling Address: 
P.O. Box 3037 
Norfolk, VA 23514 
150 West Main Street 
Sui[e 2100 
Norfolk, VA 23510 
Enclosed are color copies of the three aerial photogtaphs which you requested after out 
hea1mg on February 4, 2004. All three photographs were admitted as exhibits during the 
Commissioner's Hearing. CoWlsel for Dr. Morgan and myself have worked together to p.rovide 
labels for each aerial photograph so that you can see wbere·the property in question is located To 




Very. t.i:uly yours, . l 
~.s~~ 
J(ristan B. Burch 
cc: Leonard C. Heath, Jr., Esq. (w / o encl.) (via facsimile and U.S. Mail) 
#K9R388 





FEB 1 7 2004 
ffrst Judicial CIIQit 
of VIr Jnlcl 
1 Virginia Beach l Williamsburg 
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·:FIRST JUDICIAL CIRCUIT. 
OF VIRGINIA 
JUDGES 
V. THOMAS FOREHAND, .JR. 
307 ALBEMARLE DRIVE, SUITE 400A 
CHESAPEAKE, VIRGINIA 23322·5580 
S. BERNARD GOODWYN 
FREDERICK H. CREEKMORE 
BRUCE H. KUSHNER 
Ms. Kristan Burch, Esquire 
Kaufman & Canales, P .C. 
150 West Main Street 
P.O. Box 3037 
Norfolk, VA 23514 
Mr. Leonard Heath, Jr., Esquire 
March 18,2004 
Jones, Blechman, Woltz, & Kelly, P.C. 
701 Town Center Drive, Suite 800 
P.O. Box 12888 
Newport News~. Virginia 23612 
757-382·3050 
FAX NOS. 757·382·3080 I 757·382-3090 
Re: Russrand Triangle Associates, LLC v. Aubrey Morgan, CH99-1101 
Dear Counsel: 
The parties in the above-styled case were before the court on February 2, 2004 on 
Plaintiff's Motion for Reconsideration. The court took the matter under advisement at 
the conclusion of the hearing. 
The Commissioner's Report, filed on June 21, 2002, determined that Defendant 
Aubrey Morgan ("Dr. Morgan") obtained title through adverse possession to the portion 
of the disputed property that is marked by a retaining wall, a wood fence, and a shed, but 
Dr. Morgan did not obtain title by adverse possession '"to the portion of the disputed 
property located to the north of the wooden fence. After an extensive review of the 
Report of the Commissioner in Chancery ("Commissioner's Report") and the parties' 
briefs and exhibits, as well as the relevant case law on adverse possession, the court finds 
that Dr. Morgan's use of the property to the north of the wooden fence does not satisfy 
the elements of adverse possession. It is therefore the determination of the court that the 
Commissioner's Report is confirmed in its entirety and the court's opinion letter of 
February 6, 2003 is vacated. 
The limited and sporadic activities conducted on the property by Dr. Morgan, 
including planting grass on one occasion, occasionally walking dogs on the property, 
79 
l . 
planting trees, sometimes descenti~g skunks and burying animals on the property, and 
occasionally cutting the grass and underbrush, do not constitute actual, hostile, exclusive, 
visible, and continuous use of the property for fifteen years. The evidence presented at 
the Commissioner's hearing and by the parties is insufficient to support a fmding that Dr. 
Morgan's use of the property satisfied all elements necessary to prove adverse 
possession. 
Furthennore, the court is not persuaded that the case at bar is controlled by 
Hollander v. World Mission Church, 225 Va. 440, 498 S.E. 2d 419 (1998). In Hollander, 
the plaintiff used the disputed property more continuously and extensively than the use 
undertaken by Dr. Morgan in this case. For example, the plaintiff and her predecessor in 
title in Hollander mowed, cultivated a garden, and maintained the land as a residential 
lawn for more than fifteen years. !d. at 441, 444. Such continuous and on-going use is 
distinguishable from the limited and sporadic activities conducted by Dr. Iv1organ in the 
case at bar. 
While the Supreme Court's opinion in Hollander is instructive, the focus of the 
opinion, namely, whether the adverse or hostile requirement necessary to prove adverse 
possession can be met when a plaintiffs possession is based on a mistake as to ownership 
of land, is not directly pertinent to the issue of whether Dr. Morgan adversely possessed 
the property to the north of the wooden fence. The opinion in Hollander details the test to 
be applied when determining whether a party has the intention to claim title to the land of 
another and therefore can meet the adverse or hostile requirement of the adverse 
possession test. In the case at bar, however, the parties were not specifically litigating 
whether Dr. Morgan possessed the intent necessary to prove the "adverse" element of 
adverse possession. The court, therefore, does not believe that it is bound by the opinion 
in Hollander. 
For the reasons set forth above, the court finds that the Commissioner's Report is 
confirmed in its entirety and the court's opinion letter of February 6, 2003 is vacated. 
Counsel for Plaintiff is requested to please prepare, circulate and submit an order 
reflecting the court's opinion in this matter within ten (10) days of receipt of this letter. 
2 
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Very Truly Yours, 
Frederick H. Creekmore 
Judge 
I 
KAUFMAN & CANOLES 
--I A Professional Corpowion 1--
Attorney$ and Counselors at l.aw 
March 24,2004 
The Honorable Frederick H. Creekmore 
Chcsape2kc: Circuit Court 
307 Albemarle Drive 
Suite 300A 
Chesapeake, VA 23322-5579 
•. 
Kristan B. Burch 
757 I G1.4-3343 
,... 
kbburch@kaufc::m.com 
7S7 I 624"'3ooo 
/t1X: 757 I 624-3I69 
Re: Russrand Triangle Associates, l.LC v. Aubrey F. Morgan 
Chancery No. 99-1101 
Dear Judge Creekmore: 
I f Mtdling AdtJms: 
~ P.O. Box 3037 
i Norfollc. VA 13Sl4 
t 
1 ISO West Main St~ct 
I Suite 2.100 
I i Norfolk. VA 2.3510 
This lettm: is :t follow-up to the Matc:h 18, 2004 letter opinion which we received from the 
Court on Monday. Mru:cb 22, 2004. PursuQ!lt to youx direction, I am circulating a wft Decree to 
opposing counsel tegarding the court's opinion on Russtand Triangle Associates, ILC's Motion for 
Reconsideration. Nevertheless, I do not believe- that we will be able to obtain the necessaty 
attachment for the Decree (a plat which shows the boundary line between the two propc:11ic:s) within 
the tell (1 0) days outlined in yow: letter, but we will submit the Decree to you as soon as we can. 
Thmtk you for your consideration. 
Kristan B. Burch 
KBB:rb 















l'lALPH M. GOI.DSTE.IN 
JOHN T. TOMPKINS,DI 
CONWAY H. SHEJLD,Ill 
SVBIN j. LASSEN 
DAVID W. OTEY 
HE.RBBJITV. KEU.Y,JR-
RJCHARD B. OONA.U>SON,JR. 
DAVID W. OTEY,JR. 
MICHAEL B. WARE 
ROBYN HYLTON HANSEN 
LEONARD C. HEA1lf,JR. 
RAYMOND H. SUITI..E,Jll 
BRYAN H. SCHE.MPP 
COIJ.E.E.N K. KILLil.B.A 
MA"InmWW.SMlTH 
HELENA S. MOCK 
I<ristan B. Burch, Esquire 
I<AUFMAN & CANOLES, P.C. 
11817 Canon Boulevard, Suite 408 
Newp?rt News, VA 23606 
Attor.neys and Counselors at L~w 
701 TOWN CENTER DRIVE, SUITE 800 
POST OFFICE BOX.12888 
NEWPORT NEWS. VIRGINIA 23612-2888 
(J57) 873-8000 
FACSIMILE: (JS7) 873-8103 
485 McLA WS CIRCLE 
WILLIAMSBURG, VIRGINI.A 23185 
(J57) 259-5700 
FACSIMD..E: (JS7) 259-5717 
REPLY TO: Newport News 
Direct Dial No. 873-8060 
Internet E-Mail Address: lheath@jbwk.com 
Apri113, 2004 
RE: Russrand Triangle Associates, ILC v. Aubrey F. Morgan 
In Chancery No. 99-110~ · 
Dear I<ristan: 
.ALLAN· D. JONES, 1175-19S4 
DANmL SCHLOSSER. 19U·1977 
P.O. BLECHMAN, 1905-1916 




MATTHEW D. MEADOWS 
DAWN L. SER.AFJNE 
I thank you for telecopying to me a draft of the Order in accordance with Judge Creekmore's letter 
opinion dated March 18, 2004. Once you have the plat, please forward it to me and I will review the entire 
package together. 
After reviewing the file I have noted that we have two issues that will need to be brought to the 
court's attention. The first issue involves whether the court has any authority at this point to modify the 
Order it entered on February 4, 2004. The second issue .involves staying the execution of the yet to be 
entered Order pending appeal. At your earliest convenience, please call me so that we can discuss both of 
these issues. I look forward to hearing from you and remain, 
Very truly yours, J1S, BLECHMAN, WOLTZ & KELLY, P.C. 
Leonar~ {(eath, Jr. 
LCH:vmr 
cc: Dr. Aubrey Morgan 
Please visit our website at www.jbwk.com 
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KAUFMAN t6 CANOLES 
---1 A Professional Corporation !---
Attorneys and Counselors at Law 
April 22, 2004 
Leonard C. Heath, Jr., Esq. 
Jones, Blechman, Woltz & I<elly, P.C. 
701 Town Center Drive 
Suite 800 
P. 0. Box 12888 
Newport News, VA 23612-2888 
Re: RussRand Triangle Associates, ILC 
v. Aubrey F. Morgan 
Chancery No. 99-110 
Dear Len: 
Kristan B. Burch 
757 /624-3343 
kbburch@kaufcan.com l 
757 I 624-3000 
fax: 757 I 624-3169 
Mailing Addms: 
P.O. Box 3037 
Norfolk, VA 23514 
150 West Main Street 
Suite 2100 
Norfolk, VA 23510 
APR 27 
Enclosed is a copy of the plat which we propose attaching to the Decree previously 
circulated to you. · 
As we understand it, your client will be objecting to entry of our proposed Decree. 
Nevertheless, I wanted you to have a chance to review the plat in advance of any hearing conducted 
in this matter regarding the Decree. 











VIRGINIA: IN THE CffiCUIT COURT OF THE CITY OF CHESAPEAkE 
RUSSRAND TRIANGLE ASSOCIATES, LLC, 
a Virginia limited liability company, 
Plaintiff, 
v. CH99-1101 
AUBREY F. MORGAN, 
Defendant. 
OBJECTION TO COURT'S VACATION OF THE 
FINAL DECREE ENTERED ON FEBRUARY 4, 2004 
Comes now the Defendant, Aubrey F. Morgan, by counsel and objects to the Court's 
vacation of the fmal decree entered in this case on February 4, 2004. 
In support of his objection, the Defendant states as follows: 
1. On February 4, 2004, this Court entered a decree disposing of all issues in this 
case and ordering that the Clerk of Court place this matter among the closed files of this Court; 
2. On February 4, 2004, after entering its written final decree, the court orally stated 
that it would consider the Plaintiff's Motion to Reconsider; however, no_ decree was entered that 
suspended, vacated, or modified the final decree; 
3. On March 118, 2004, after the expiration oftwenty-one (21) days from the date of 
entry of the fmal decree, this Court issued a second letter opinion which vacated its decision as 
set forth in a letter opinion dated February 6, 2003 and as memorialized in the Court's written 
decree entered on February 4, 2004; 
4. Pursuant to Rule 1:1 ofthe Rules ofthe Supreme Court ofVirginia, this Court lost 




5. The Plaintiff, by counsel, has scheduled a hearing for May 27,2004 at 2~30 p.m. 
for the purpose of presenting for entry a.decree in acco~dance with this Court's second letter 
opinion dated March 18, 2004. 
WHEREFORE, the Defendant, Aubrey F. Morgan, by counsel, hereby objects to the 
entry of any further decree in this case and specifically objects to any decree vacating the fmal 
decree entered by the Court in this case on February 4, 2004. 
AUBREY F. MORGAN 
BY:--~~=~~(l~fi~-
OfCounsel 
Leonard C. Heath, Jr., Esquire 
Dawn L. Serafme, Esquire 
Counsel for Defendant 
JONES, BLECHMAN, WOLTZ & KELLY, P.C. 
P.O. Box 12888 
Newport News, Virginia 23612-2888 
Telephone: (757) 873-8060 
Telecopier: (757) 873-8103 
Email Address: lheath@jbwk.com 
CERTIFICATE OF SERVICE 
I certify that on this /c(f'. day ofMay, 2004, I mailed a copy of the above Objection to 
Court's Vacation of the Final Decree Entered on February 4, 2004, to Kristan B. Burch, Esquire,' 
counsel for Russrand Triangle, Kaufman & Canales, P.C., One Commercial Place, P. 0. Box 







VIRGINIA: IN THE CIRCIDT COURT OF THE CITY OF CHESAPEAKE 
RUSSRAND TRIANGLE ASSOCIATES, LLC, 
a Virginia limited liability company, 
Plaintiff, 
v. CH99-1101 
AUBREY F. MORGAN, 
Defendant. 
DEFENDANT'S BRIEF IN SUPPORT OF OBJECTION TO 
COURT'S VACATION OF THE 
FINAL DECREE ENTERED FEBRUARY 4. 2004 
Comes now the Defendant, Aubrey F. Morgan, by counsel, and for his Brief in 
Support of Objection to Court's Vacation of the Final Decree Entered February 4, 2004, 
states as follows: 
FACTS 
This Court entered a final decree on February 4, 2004, granting the Defendant's 
exceptions to the Commissioner's Report filed in this case and finding that the Defendant 
had obtained title by adverse possession to certain real property, which was the subject of 
this case. The fmal decree stated "[i]t appearing that nothing further remains to be done 
JONES, 
BLECHMAN, 
WOLTZ & in this action, it is ORDERED, ADJUDGED and DECREED that this action be placed by 
KELLY,P.C. 
701 TOWN 
CENTER DRIVE, the Clerk of Court among the closed files of this Court." 
SUITE 800 
POST OFFICE BOX 
12888 On the same day that the final decree was entered, the Court held a hearing on the 
NEWPORT NEWS, 
VA 23612-2888 • . • 
PHONE: Plaintiff's Motion To Reconsider the February 6, 2003letter opm1on upon which the 
(767) 873-8000 
FAX: 
(757) 873-8103 February 4, 2004, Final Decree was based. The court orally stated that it would consider 





vacated, or modified the fmal decree. On March 18, 2004, after the expiration of the 
twenty-one days from the date of entry of the fmal decree, this Court issued~ second 
letter opinion which vacated its decision set forth in the February 6, 2003letter opinion 
and ruled in favor of the Plaintiff. 
ARGUMENT 
Rule 1:1 of the Rules of the Supreme Court of Virginia states that final 
judgments, orders, or decrees remain under the control of the trial court and subject to 
modification, vacation, or suspension for only nventy-one days after the date of entry 
"and no longer." Rule 1: 1 makes clear that the date of entry is the date the judgment, 
order, or decree is signed by the judge. 
The Virginia Supreme Court has discussed Rule 1: 1 and the effect of a lack of a 
written order in sev~ral cases. It is ~h~ ~stablished law in Virginia that "a trial court 
speaks only through its written orders." Austin v. Consolidation Coal Co., 256 Va. 78, 
81, 501 S.E.2d 161, 162 (1998) quoting Davis v. Mullins, 251 Va. 141, 148,466 S.E.2d 
90, 94 (1996). In Austin, the Court addressed a certified question from a federal district 
court. The statement of facts from the federal court noted that the trial court had ordered 
that a piece of evidence be preserved. I d. at 79, 501 S .E.2d at 161. The Court noted that 
JONES, 
BLECHMAN, 
woL TZ & while there was evidence that the trial court had stated during a hearing that an order 
KELLY,P.C. 
701 TOWN 
CENTER DRIVE, should contain direction to preserve evidence, the trial court had entered no written order 
SUITE 800 
POST OFFICE BOX 
12888 to that effect. I d. at 81 , 501 S .E .2d at 162. Because of the lack of a written order by the 
NEWPORT NEWS, 
VA 23612-2888 
PHONE: trial court, the Virginia Supreme Court found it necessary to "amend the federal district 
(757) 873-8000 
FAX: 
(757) 873-8103 court's statement of facts to reflect that no order to preserve the hose was .entered by the 
Circuit Court." I d. 
2 
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Similarly, in the case of In re: Commonwealth ofVa. Dept. of Corrections, 222 
Va. 454,281 S.E.2d 857 (1981), the Court found that by taking motions to set aside 
under advisement, a trial court does not "modify, vacate, or suspend" a judgment. Id. at 
.464, 281 S.E.2d at 863. The Court stated that "[i]fthe trial judge wished to retain control 
[of the cases] ... it was necessary for him to comply with Rule 1; 1 by entering orders 
within 21 days vacating, modifying or suspending" his order. Id. at 464-65,281 S.E.2d 
at 863. Because of the failure to enter a written order, the trial court no longer had 
jurisdiction to change the order after the prescribed time. Id. at 465, 281 S.E.2d at 863. 
Oral announcements of the trial court of decisions to modify or change previous 
orders do not toll the running of the twenty-one day period. See Wagner v. Shird, 257 
Va. 584, 514 S.E.2d 613 (1999). In Wagner, the court entered an order suspending a 
fmaljudgment order for a period of thirty days. Id. at 586, 514 S.E.2d 614. Within the 
thirty day period of suspension, the trial court orally granted a motion for remitturer, but 
did not enter a written order of remittitur and final judgment until almost sixty days after 
the 'order of suspension. Id. The Virginia Supreme Court found that the fact that the 
circuit court orally announced its decision to grant the motion did not extend the length 
of the stay. Id. at 587, 514 S.E.2d at 615. The Court noted that "[t]here is a distinction 
JONES, 
BLECHMAN, 
woL TZ & between the rendition of a judgment and the entry of a judgment" and found the order 
KELLY,P.C. 
701 TOWN 
CENTER DRIVE, granting remittitur a nullity. Id. at 587-588, 514 S.E.2d at 615. 
SUITE 800 
POST OFFICE BOX 
12888 The Virginia Supreme Court again revisited the issue of oral decisions of the 
NEWPORT NEWS, 
VA 23612-2888 
PHoNe: court in The Berean Law Group. P.C. v. Cox, 259 Va. 622,528 S.E.2d 108 (2000). In 
(767) 873-8000 
FAX: 
(757) 873-8103 Berean, the trial court entered an order granting the defendant's demurrer and giving the 




During a telephone conference the judge agreed to· extend the time granted for filing the 
amended pleading. A written ~rder extending the deadline, however, was never entered. 
Again the Supreme Court reiterated that ''the circuit court's oral ruling cannot nullify its 
written final order, and it [is] incumbent upon the plaintiff to submit timely a written 
order to the circuit court suspending, modifying, or vacating [an] order." Id. at 627, 528 
S.E.2d 111. 
The only exceptions to the clear rule that a court loses jurisdiction over a case 
after the twenty-one day time pez1od following the entry of the fmal decree, judgment, or 
order are limited and not applicable to this case. For example, the court may correct the 
record for clerical mistakes and errors "arising from oversight or inadvertent omission." 
See Davis, 251 Va. at 149, 466 S.E.2d at 94; Va. Stat. Ann.§ 8.01-428(B) (Michie's 
1950, as amended). The trial court cannot, however, enter a judgment nunc pro tunc, 
different than_thejudgment it had originally entered. Davis, 251 Va. at 149,466 S.E.2d 
at 94. 
In this case, the court entered no written order vacating, suspending, or modifying 
its February 4, 2004, fmal decree. The final decree disposed of all the issued presented to 
the Court and was in all respects fmal. Under Rule 1:1, as case law clearly shows, this 
JONES, 
BLECHMAN, 
WOLTZ& court lost jurisdiction of this case on February 25, 2004. The court's oral announcement 
KELLY,P.C. 
701 TOWN 
CENTER DRIVE, on February 4, 2004 had no effect on the twenty-one day period, and therefore, the March 
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Based on the foregoing, the Defendant objects to entry of any further decrees in 
this case. 
AUBREY F. MORGAN 
BY:~~~e £b-=----
OfCounsel 
Leonard C. Heath, Jr., Esquire 
Dawn L. Serafme, Esquire 
Counsel for Defendant 
JONES, BLECHMAN, WOLTZ & KELLY, P.C. 
P.O. Box 12888 
Newport News, Virginia 23612-2888 
Telephone: (757) 873-8060 
Telecopier: .(757) 873-8103 
Email Address: lheath@jbwk.com 
CERTIFICATE OF SERVICE 
I certify that on this IL{l'\ day of May, 2004, I mailed a copy of the above Brief 
in Support of Objection to Court's Vacation of the Final Decree Entered February 4, 
2004, to Kristan B. Burch, Esquire, counsel for Russrand Triangle, Kaufman & Canales, 
P.C., One Commercial Place, P. 0. Box 3037, Norfolk, Virginia 23514. 
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VIRGINIA: IN THE CIRCUIT COURT .FOR TBE CITY OF CHESAPEAKE 
RUSSRAND TRIANGLE ASSOCIATES, LLC, 
Plaintiff, 
v. ChaiJcery No. 99-1101 
AUBREY F. MORGAN, 
Defendant. 
MOTION FOR ENTRY OF DECREE 
Plaintiff, Russrand Triangle Associates, LLC C~ussrand''), by counsel, for its Motion for 
Entry of Decree, provides as follows: 
1.. INTRODUCTION 
Russrand seeks entry of a decree nunc pro tunc, permitting a eleri cal error to be corrected 
and the Tecord in this case to speak the truth regarding the proceedings before the Court at the 
February 4, 2004 hearing. Without the entry of such a decree, the record will reflect an outcome 
contrary to the actual nlling jn this matter. 
ll. FACTS 
On January 14, 2002, Commissioner Carroll 0. Ferrell conducted a Conunissioner's 
Hearing, taking evidence from eight witnesses regarding the nine issue5 listed in the Amended 
Decree of Reference. On June 21,2002, Commissioner Ferrell filed his Commissioner's Report 
and awarded title through adverse possession to defendant, Aubrey F. Morgan (''Morgan.,}, for a 
portion of the disputed property - that being the area marked by the rc·taining wall, the wood 
fence and the shed. For the remaining portion of the disputed property (Ute area to the north of 
the wooded fence which is marked in yellow on Exhibit 1 to the Motion for Reconsideration), 
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Commissioner Ferrell concluded that Morgan had not met his burden for adverse possession and 
determined that title to such property should remain with Russrand. 
In July 2002, Morgan filed exceptions to the Commissioner· s Report regarding the 
property to the north of the wooden fence (the yellow area on Exhibit 1 to the Motion for 
Reconsideration). Russrand did not .file any exceptions to the Commissioner's Report regarding 
the property marked by the retaining wall, the wooden fence and the shed (the pink area on 
Exhibit 1 to the lviotion for Reconsideration). Accordingly, the only portion of the disputed 
property which was at issue at the time of the hearing on October 23, 20C J2 before this Court was 
t~e area to ¢-e norlh of the wooden fence (the yellow area on Exhihi t 1 to the Motion for 
Reconsideration). 
On October 23, 2002, the Co·u.rt conducted a hearing regarding Morgan's exceptions to 
the Commissioner's Report. On February 6, 2003, the Court issued a lettl:.r opinion, sustaining in 
part and ovenuling in part Morgan's exceptions to the Commissioner's Rt.-port. Specifically, the 
Court found that Morgan had proven his adverse possession claim for th(: area to the north of the 
wooden fence (the yellow area on Exhibit 1 to the Motion for Reconsideration) and that 
Morgan's claim of laches was without merit 
On Februa:ry 21, 2003, Russrand filed its Motion for Reconsiderution and Memorandum 
in Support of Motion for Reconsideration (collectively "Motion for Reconsideration,) regarding 
the Court,s February 6, 2003 letter opinion, requesting that the Court overrule Morgan's 
exceptions to the Commissioner's Report and adopt in :full the Commissioner's Report issued by 
Commissioner Ferrell. In October 2003, the Court indicated that i1 wanted a hearing on 
Russrand's Motion for Reconsideration, and Russrand issued a Notice of Hearing on October 21, 
2003 for a hearing on February 4, 2004. 
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On February 4, 2004, the Court conducted a hearing on Russrand's Motion for 
Reconsideration. At the beginnjng of the hearing, Morgan presented a Decree to the Court 
regarding the February 6, 2003 letter opinion of the Court iu which the ·Court had reversed the 
Commissioner's Report in part Tegarding the area to the north of the wooden fence (the yellow 
area on Exhibit I to the Motion for Reconsideration). At the end oi" the hearing, the Court 
indicated that it was granting Russrand's Motion for Reconsideration and that the Court would 
"look at it again and let you know my decision." It appears that some tilne on February 4, 2004, 
the Court entered the Decree presented by Morgan at the hearing regardirlg the Court's February 
6, 2003letter opinion. 
ln the aftemoon on February 4, 2004, counsel for Russrand received a telephone call 
from the Court, indicating that the Court wanted copies of the aerial photllgraphs whlch had been 
referenced during the hearing earlier that day on Russrand's Motion for Reconsideration. 
Counsel for Russrand and Morgan worked from Febntary 4, 2004 through February 137 2003 to 
submit the aerial photographs to the Court, with appropriate markings inclicating the areas 
relevant to the case. On February 13, 2004, Russrand hand delivered.tb~· aerial photographs to 
the Court. 
On March 18, 2004, the Court issued a letter opinion:. vacating the Court's February 6, 
2003 letter opinion and confirming in its entirety the Commissioner's Report. The letter opinion 
also gave Russrand ten (10) days to submit a Decree in accordance with the March 18, 2004 
letter opinion. On March 24, 2004, Russrand circulated a proposed Decree to Morgan. On that 
same day, Russrand sent a letter to the Court. indicating that Russrand needed additional time to 
submit a Decree in accordance with the March 18, 2004 letter opinion because a plat had to be 




On April 13, 2004, Morgan sent a letter to Russrand, raising the issue of whether the 
Court had the ability to modify the Decree entered on February 4. 2004 regarding the February 6, 
2003 letter opinion by the Court. After Russrand received Morgan's lettl~ on April15, 2004 and 
learned that the Decree presented at the hearing had been entered by t1 tc Court on February 4, 
2004, the parties agreed to request an off-docket hearing, and this matter was set for hearing on 
May 27, 2004. 
On April 22, 2004, Russrand provided to Morgan a copy of 1 he plat to attach to its 
proposed Decree regarding the March 18, 2004 letter opinion. On May 14, 2004, Morgan filed 
his Objection to Court's Vacation of Final Decree Entered February 4, 2004 and Brief in Support 
of Objection to Cotut's Vacation of the Final Decree Entered February 4, 2004. This matter is 
set for hearing before the Court on May 27, 2004 at 2:30p.m. 
m. ARGUMENT 
Ruie 1:1 of the Rules of the Supreme Court of Virginia pTnvides that ''[a]ll final 
judgments, orders, and decrees, irrespective of terms of court, remain ltnder the control of the 
trial co1U1 and subject to be modified, vacated, or suspended for twenty-one days after the date of 
entry, and no longer." Pursuant to Va. Code Ann.. § 8.01-428(B), one or the exceptions to Rule 
1:1, c1erical mistakes "in all judgments or parts of the record and errors therein arising from 
oversjght or from an inadvertent omission may be corrected by the court at any time on its own 
initiative or upon the motion of any party and after such notice, as the court may order. nl 
The Supreme Court of Virginia has held that Ru1e 1:1 is "not inteJJtled to limit, and in fact 
could not limit, the trial court's starutocy authority to correct clerical en·ors in the judgment or 
1 Section 8.01-428(D) further provides that this section "does not limit the power of the cnurt to entertain at anytime 
an independent action to re]ieve a party from any judgment or proceeding., or to gtDllt rcl ic.:f to a defendant not served 





errors 'therein arising from oversjght or from an inadvertent omission ... at any time .. -·"' Dorn 
v. Dorn, 222 Va. 288:r 291, -279 S.E.2d 393, 394-95 (1981) (remanding case to the trial court to 
determine whether the evidence clearly supported tne husband's cktim that the separation 
agreement and divorce decrees contained a mutually unintended drafting error). Virginia courts 
n1aintain the power to "permit[] placing upon the record evidence of fu1Jely judicial action that 
actually has been taken. The power 1nay be exercised not only in civil cuses but also in criminal 
prosecutions.u Harris v. Commonwealth of Virginia, 222 Va 205, 20'), 279 S.E.2d 395, 398 
(1981) (af.finning judgment of conviction after entry of nunc pro tunc order memorializing the 
original ruling which transferred defendant to the Circuit Court and cen i.fied defendant for trial 
as an adult). 
The Supreme Court of Virginia has provided the following ~ruidance on Virginia's 
approach to 11UftC prO tU?ZC orders: 
during the term in which a judicial act is done the record remains ''in the breast of 
the court" and is subject to alteration or amendment as the judge 1nay direct; but 
after the lapse of the term the judge is powerless to change the rc:c:ord other than 
by nunc pro tunc entries to make the record "speak the truth." Under the 
n.llnority rule nunc pro tunc orders can only be entered where th~re is sufficient 
record evidence to authorize the amendment 
Council v. Commonwealth of Virginia, 198 Va. 288, 291, 94 S.E.2d 245. 247 (1956) (affinning 
entry of nunc pro tunc decree amending prior decree to show the name of a twelfth juror) (bo1d 
emphasis added). In order for a nunc pro tuJzc order to be entered, there ··must be something in 
the record by which the proposed amendment Cj:)D be safely made." Id. Nunc pro tunc orders are 
designed to show what actually took place before the Court: 
More specifically, the purpose of a nunc pro tunc entry it to corr~ct mistakes of 
the clerk or other court officials, or to settle defects or omissions 1 n the record so 
as to make the record show what actually took place. It is not the 1i..lnction of such 





occurred, to reptesent an event as occurring at a date prior to the t hne of the actual 
event, "or to make the record show that which never existed" 
Id. at 293~ 94 S.E.2d at 248; Netzer v. Reynolds, 231 Va. 444, 345 S.E.2d 291 {1986) (pemritting 
curative amendment of :final decree nunc pro lunc to make the record "speak the truth" regarding 
the last place of marital cohabitation in a divorce case). 
Wbile an unpublished opinion, a recent Col.n1 of Appeals decision sheds additional light 
on the court's ability to enter nunc pro tunc orders. See Patterson v. FaiJquier County Deo't of 
Soc. Servs., No. 1232-00-4, 2001 WL 267047 (March 20, 2001) (a copy nfwhich is attached as 
Exhibit A). In Patterson, the trial court ruled on July 20, 1999, at a hearing on the Department's 
motion to dismiss the appeal that the motion to dismiss was denied and that the case was 
continued on the court's docket to its originally set date of October 29, I 999 for a trial de novo 
on the merits. Id. at *3. These rulings were inadvertently omitted from the record when 
Patterson's COllllsel failed to prepare and submit for entry an order reflec.~ting these rulings. Id. 
Shortly after the July 20, 1999 hearing. an order recording the court's nuings from the first 
hearing on the motion to dismiss was submitted by counsel to complete I he file. Id. The trial 
court, noting it was fully endorsed, entered the order on August 6, 199~J. and twenty-one days 
later, the order was final. ld. Patterson f.tled a motion for entry of :.t nttnc pro tunc order 
regarding the Court's July 20, 1999 ruling at the hearing, which was denied by the trial court. Id. 
The Court of Appeals detennined that the trial court erred when it failed to enter an order 
nunc pro tunc denying the Department, s motion to dismiss the appeal and vacating the order of 
remand. Id. at *4. The Court of Appeals remanded the case for entry of an appropriate nunc pro 
tunc order and for further proceedings consistent with the opinion. Id. The Court of Appeals 
provided the following explanation for its ruling: 
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It is clear from the lUlcontroverted record before us l1tat the omitted 
judicial ac1ion that Patterson sought to have placed on the record nunc pro tunc 
occurred before the final order was entered .... 
Plainly, the court's ruling on July 20, 1999 constituted appropriate judicial 
action at the proper time, while the trial court had jurisdiction. There being 
satisfactory evidence of the actual and timely action by the trial court and of that 
action's inadvertent omission from the record because no order reflecting that 
action was entered, the question then becomes whether the failure to enter a 
timely order because counsel failed to prepare and submit the order is a "clerical 
error" within the meaning of the role allowing a nunc pro tunc entry .... 
. . . We find, therefore, that the failure to enter a timely order in this case 
was clerical error. As a result of that clerical error, the record tiL)es not fully or 
accurately set forth the appropriate rulings of the trial court, as the justice and 
truth of the case require. The evidence clearly supports the conclusion that the 
clerical error may and should be corrected so as to cause the trial court's ruling to 
be set forth correctly in the record. 
Id. at *4. 
In this adverse possession case, a nunc pro tunc decree s~ould be entered so that the 
record speaks the truth of the proceedings before this court. Russrand is not asking the Court to 
modify its n11ing but instead is asking for the record to be amended to rr.:flect what happened at 
the hearing on February 4, 2004. Neither the Court nor Russrand intendc:d for the Court to lose 
jurisdiction within twenty-one (21) days fron1 the date of the hearing. Instead, the Court orally 
granted the Motion for Reconsideration filed by Russrand and began \Vork to review the file. In 
fact, later that same day, the Court called counsel, seeking copies of aerial photographs to review 
while considering the Motion for Reconsideration, and counsel then conferred for several days to 
copy the necessary documents:~ mark them, and submit them to the Court. In addition, on March 
18, 2004, the Court issued a written letter opinion regarding Russrand's Motion for 
Reconsideration. Jn response to the letter opinion, Russrand circulated a proposed Decree and 
sent a letter to the Court, asking for an extension of time to submit a Decr~e in order to obtain a 
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plat ~o attach to the Decree. It was only after cfrculation of the Decree by Russraud that Morgan 
raised the Rule 1:1 issue by Iet1er dated April13, 2004 and that Russrantlleamed of entry by the 
Cotut of the Decree presented at the February 4, 2004 hearing. 
If a nunc pro tunc decree is not entered by the Court, a clear injustice will be peipetuated. 
The record will reflect an outcome contrary to the mling in this case. Rule: 1:1 is not intended to 
promulgate ezror or to prevent the trial court from correcting clerical errors in judgment or errors 
which arise from oversight or inadvertent omission. The Court maintains the inherent power to 
put on the record what actually happened throu.gh nunc pro tunc orders as long as there is 
something in the record by which the amendment can be safely made. By entering the Decree 
some time on Februazy 4, 2004, the Court md not intend to lose jurisdiction over Russrand,s 
Motion for Reconsideration. Instead, after receiving the Decree at the h t!a:ring, the Court heard 
argument on the Motion for Reconsideration and less than an hour la1cr, granted Russrand's 
Motion for Reconsideration. This clerical error should be corrected in order that the record in 
this case reflects the truth of what happened - the Col..lrl granted the Motj on for Reconsideration 
and began work reviewing the file. Without entry of a nunc pro tunc tlecree, the record \viii 
reflect the February 6, 2003 letter opinion as the :final decision in this case when in fact that was 
neither the intention nor the ruling of the Court at the February 4, 2004 hL·,uing? Therefore, the 
Court should correct the clerical error nunc pro tunc in order for the record to speak the truth. 
IV. CONCLUSION 
Plaintiff, Russrand Triangle Associates, LLC, seeks entry of a nxmc pro tunc decree in 
order to correct the clerical error in this case. 
2 Russrand cannot appeal the Decree entered by the Court on Februa:ry 4, 2004, because R tlssrand did not leam of 
entry of the Decree until after the time to appeal had run. 
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Kristan B. Burch 
Kaufman & Canoles, P.C. 
ISO West Main Street 
Norfolk, VA 23510 
(7 57) 624-3343 
FAX: (757) ~24-3169 
RUSSRAND TRIANGLE AS SOCIA TBS, LLC 
By: 
CERTIFICATE OF SERVICE 
I hereby certify that on the ~.:J . day of May) 2004, a true copy of the foregoing 
document was sent via facsimile and mailed, first class, postage prepaid to: 
#917831 
Leonard C. Heath, Jr., Esq. 
Jones, Blechman, Woltz & Kelly, P.C. 
701 Town Center Drive, Suite 800 
Newport News, Virginia 23612-2888 
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Robin C Gulick: Robin C. Gulick. P .C., on brle( for 
appellant. 
Julia S. Savage; Walker, Jones, Lawrc::nce, Duggan 
& S~vage, on brief, for appellee. 
Presenl WIT.l..IS. BRAY and CLEMENTS, Jl. 
MEMORANDUM OPINION~ 
EN! Pursuant to Code § 17.1-413. t1lls 
opinion is not designated for publicatio11. 
CLEMENTS. 
1r1 Debra Panerson appealed the termination of her 
residual parental rights to her son by the juvemle and 
domestic relations district court. Prior to a trial de 
·novo, the circuit court entered a final order 
dismissing the appeal and remanding the case to the 
juvenile and domestic relatioll$ district court. More 
than twenty-one days after cntiy of that order, the 
circuit court entered an order denying Patterson's 
motion to enter a nunc pro tunc order and to reinstate 
the case to the court's active docket, ruling t11at, 
absent a showing of fraud, it no longer had 
jurisdiction over the case. This appeal fo11owed. 
Patterson contends the trial court erred {1) in ruling 
that, without a showing of fraud, it was without 
Page 1 
jurisdiction to enter a nt111c pro tunc order more than 
twenty .. one days after a final order and (2) in failing 
to coirCct an obvious cl .. ·rical error pursuant ro Code 
§ 8.01-428ffi}. We agrc:~.· and reverse and remand for 
the reasons that follow. 
As the parties are fully conversant with the record in 
this case and because this memorandum opinion 
eazries no precedential \'&luc, this opinion recites 
only those facts necessmy to a disposition of this 
appeal. ''[W]e :review the trial court's statutory 
intetpretations a.nd legal conclusions de novo." 
Timbers v. CommonwetJ IJ h. 28 V a.APJJ. 187, 193. 
503 S.E.2d 233.236 (199~}. 
Fatterson asserts that en1 r )' of an order nunc pro tunc 
deny.ing the DepartmcDI's motion to dismiss tbe 
appeal more than twenty·one days after the final 
order was entered was permissible undt.T Code § 
8.01-428CB) or pursuant r11 the court's inherent power 
to amend clerical enors to correct the obvious 
clerical error 1n this case !'he Department of Social 
Services argues that, bl·cause the trial court lost 
jurisdiction of the case u' nler Rule 1:1 once twenty-
one days had passed after entry of the ..6.nal order, the 
court was withoutjurisdit•tlon to enter an order nunc 
pro tunc or othe1wise rein ·nate the case on the court's 
docket Moreover, the Dep...atment continues, Code § 
8.01· 428fB) and tbe courr':; inherent power to amend 
clerical errors do not apply here because no clerical 
error was coJIU11itted in tb.i:1 case, 
Rule 1:1 provides, in perrinellt p~ that "[a]ll .final 
judgments, orders, and det.~ees, irrespective of terms 
of court shall remain under the control of the trial 
court and subject to b~ modified, vacated, or 
suspended for twenty-one tlays after the date of entry, 
and no longer." 
Here, the order entered . \ugust 6, 1999, con"ectly 
recited the trial courfs rulings from the May 18, 1999 
hearing. J[ clism:issed the appeal ofthe decision ofth" 
juvenile and domestic reltllions court and remanded 
the case back to that court. Uy its tetmS the order was 
a final order. It was nm modified, vacated, or 
suspended by the trial court within twenty~one days 
after its entry. 
"Neither the flling of ptlst-trlal or post-judgment 
motionsJ nor the court's taking such motions under 
consideration. nor the pen.ciency of such motiom on 
the twenty-first day ajler final judgment is 
sufficient to toll or extend the nmnin.g of the period 
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prcscibed by Rule 1: 1.. .. The rumling of time 
under [Rule 1 :1] may be intmllpted only by the 
entry~ within the 21-day period after final 
judgment, of an order suspending or vacating the 
.final order." 
*2 .Davis v. Mulliru. 251 Va 141. 148-49 46~ 
~.E.2d 90. 94 ( !996) (omission and alteration in 
original) (quoting School Bti o(LvnchhurgY,. Caudill 
Rowlett Scott. lnc .. 237 Va. 550, 556. 379 S.E.2d 
319~ 323 (1989) (citations omitted)). 
Accordingly. the order became final o.n August 27, 
1.999. Under Rule 1:1, the trial court was divested of 
jurisdiction after that date. Thereafter, no action 
could be taken by the court to alter or vacate that 
order "unless one of the limited exceptions to the 
preclusive effect of Rule l!l applies. 11 Jd. at 149, 466 
S.E.2d at 94. 
'
10ne such exception is provided by Code § 8.01-
~ wllich permits the trial court to correct at any 
tim~ '[c]Ierical mistakes in all judgmcnm or other 
parts of the record and errors therein arising .from 
oversight or ftom an inadvertent omission.' " Jd. 
(alteration in original) (quoting Code§_ 8.01-42SCB)). 
Furthcr.rnore, 11 [a]lthough divested of jlll'isdictio.n, a 
'trial court has the inherent power, indepmdent of 
statutory authority, to correcc errors in the record so 
as to cause its acts and proceedings to be set forth 
correctly.• 11 Mvus v. Commonwealth. 26 Va.AnJ21 
544 547. 496 S.E.2d 80. 82 (1998} (quoting Davis. 
251 Va. at 149. 466 S.E ?d at 94). This power may be 
e'tercised at any time to amend the record, based on 
any competent evidence, " "when the justice and truth 
of the case require it.• .. Netzer v. Reynolds. 231 Va. 
444. 449. 345 S.E.2d 291. 294 (1986) (quoting 
Council v. Commonwealth. 198 Va. 288 292, 94 
S.E.2d 245. 248 (1956)), 
However, as the:: Supreme Court noted in Council 
"the power to amend should not be confounded with 
the power to create. While the power is in herent in 
the court, it is restricted to placing upon the record 
evidence of judicial action which has actually been 
taken, and presupposes action taken at the proper 
time." 19R Va. at 292. 94 S.E.2d at 248 (citation 
omitted). Similarly, the statutory power granted by 
Code § 8.01-428 is to be narrowly construed and 
applied. McEwen Lumber Co. v. Lipscomb Bros. 
Lumber Co .. 234 Va. 243. 247. 360 S.B.2d 845. 848 
(1987). 
To pennit a trial court, eitha under the statute or 
by its inherent power, to consider at any time what 
judgment it might have rendered while it still 
retained jurisdiction over a case and then to enter 
that judgment nunc pro tunc would render 
,.- ·-· 
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meaningless the mandate of Rule 1:1 and would do 
great .haim to the cez tain.ty and stability that the 
:finality of judgments hrings. 
DtNta. 251 Va. at 150.-1-.66 S.E.2d at 94. 
Thus, an order entered mmc pro rune C8Imot create a 
fiction to antedate the al·1 ual octDITeuce of an act or 
event or to represent in tl1e reco.rd au event or action 
that never occurred or l'xisted. Councz'l 198 Va. at 
293. 94 S.E.2d at 248. ]{ather, the power of the trial 
court to amend by nunc pro rune order is restricted to 
correcting mistakes of the:: clerk or other court 
officials~ see iJ.1 and 11placing upon the record 
evidence of judicial act1on which has already been 
take~~t but was earlier nJnitted or misstated in the 
record," J{olley v. Citv of Newport News, 6 Va~ 
567 568. 370 S.E.2d 320 •• 321 (1988). 
*3 We held. fer example, in Decker v. Decker. 22 
Va.App. 486. 471 S.l ~.2d 775 C1996). that . a 
correction may not be \J.Sl'd after an order bas become 
final to reflect a ruling tJ 1t1t was not made before the 
final order was entered. 1,1. at 494-95. 471 S.E.2d a.t 
779. We also noted in J)ecker that Code § S.QJ .. 
~" 'has no application to en:ors in the reasoning 
and conclusions of the co 11rt about contested matters.' 
11 id. at 495. 471 S.E.2d ac_779 (quoting Sakrv Motor 
Transit Cern. v. Cunningltnm. 161 Va. 356. 364. 171 
S.E. 432, 435 f1933)). ~unilarly, a correction that 
would require reacquisil i(>n by the trial court of 
jurisdiction over the underlying subject matter is 
barred by Rule 1:1. M~r~. 26 Va.Ann. at 548. 496 
S.E.2d at 82. 11The trial ju,lge may modify its orders 
only '.in the rare situation wh~rc the evidenee clea:rly 
supports the conclusion 1hat an en-or covered by 
Code § 8.01·428CB) ha~ been made.' "Declcer. 22 
Va.App. at 495. 471 S.E.-ld at 779 (quoting Dom v. 
Dom. 222 Va. 288. 2~>t!.a 279 S.E.2d 393. 395 
(1981)). 
It is clear from lhe uncomroverted record before us 
that the omitted judicial uction that Patterson sought 
to have placed on the rec1.,J d nunc p'l'o rune occurred 
before the final order Wol8 entered. The trial court 
ruled on July 20, 1999. at tl1e rehearing on the 
Department1S motion to d ~~miss the appeal, that the 
motion to disnrlss was denied and that the case was 
continued on the court's 1locket to its originally set 
date of October 29, 1999. ror a trial de rwvo on the 
merits. However, those Julings were inadvertently 
omitted from the record when, despite the court's 
instruction to do so, Pat tlJ-rson's counsel failed to 
prepare and submit fot ent1y an order reflecting those 
rulings. Ironically, though, shortly after the July·20, 
1999 rehearing, an end<1ued order reflecting the 
court's rulings from the fu.;1 hearing on tbe motion to 
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dismiss was submitted by counsel for the stated 
pwpose of completing the file. The trial judge, noting 
it was fully endorsed, entered that order pro forma on 
August 6, 1999. 'twenty-one days later, the order was 
.final. 
Unaware that the appeal had been dismissed and the 
case remanded to the lower court by a final order. 
Pattetson and the Department continued their trial 
prepaxations. On October 7 1 1999, Patterson leamed 
from the Department that the appeal had been 
dismissed and subsequently .filed her motion for entry 
of an order nunc pro tu1zc. 
Plainly, the court's rulings on July 20, 1999 
constituted appropriate judicial action taken at the 
proper time, while the trial court had jurisdiction. 
There being satisfactocy evidence of the actual and 
timcly action by the trial court and of that action's 
inadvertent omission from the record because no 
orde:r reflecting that action was entered, the question 
then becomes whether the failmc to enter a timely 
order because counsel failed to prepare and submit 
the order is a "clerical error" within the meaning of 
the rule allowing a nunc pro tunc en1Iy. The 
resolution of this question is controlledj we believe,. 
by Harris v. C.mmnonwealth 222 Va. 205. 279 
S.E.2d 395 (1981), the facts of whiCh are analogous 
to this case. 
*4 In Harris, the juvenile defendant was charged 
with rape: and abduction. Following the juvenile and 
domestic relations district court's denial of the 
Commonweatth•s motion to tramfer jurisdiction to 
the circuit court, the Commonwealth sought removaJ 
of the case to the circuit court under Code § 16.1-
~- Pursuant to that statute, the papers in the case 
were forwarded to the circuit court for a decision 
regarding the certification of the juvenile. The trial 
judge rendered a decision by letter thirte~n days 
thereafter, on September 18, 1979, ruling that the 
defendant should be certified. He instructed the 
Commonwealth's attorney to prepare an order. No 
order was presented or entered within twenty-one 
days after receipt of the case in the trial court as 
required by ~de § 16.1-269(£). 
At trial, on March 5. 1980, another trial judge 
discovered that no order certifying the juvenile 
defemlant had been entered. The judge declared a 
mistrial and remanded the case to the juvenile and 
domestic relations district court. Two days later the 
Commonwealth filed a motion for an order nunc pro 
tunc to memorialize the first trial judge's ruling 
granting a transfer of the cast to the circuit court. On 
March 13, 1980, the trial court entered two orders, 
Page3 
o.ne, entered nunc pro June to September 18. 1979, 
certifying the: defendanl for trial as an adult and the 
other setting aside tlle oJ,Jer of remand. 
Haxris argued on appe .1! that the trial court never 
acquired jurisdiction b<:cause the order authorizing 
certi1ication was not eJ•tered within the mandatory 
twenty-o.ne-day period. He contended that a nunc pro 
tunc order was being u ')L~ to show what the court 
should have done$ rath~r than what was actually 
done. 
The Supreme Col.ttt llisagreed. It found that 
"appropriate judicial actton was actually taken at the 
proper time11 and held thtttl:bc failure to enter a timely 
order was clerical error. lei. at 210 279 S.E.2d at 398. 
As the Court noted: 
The derical mistaket. which may be corrected 
under the court's inbel~:nt power encompass errors 
made by other offic~o·rs of the com1 including 
attomcys. Here, the fa •hac to enter a timely order 
was due to attorn~· error.... Manifestly, the 
nonentry of a timely 01-der was caused by the 
prosecutor's failure to f~lllow directions. 
Jd. at 210, 2 79 S.E.2d at ~\.2st:i2 (citation omitted). 
Likewise:!) the :tailme to t' uter a timely order was due 
to attorney enor in thl! present case. We find, 
therefore, that the failure.: to enter a timely order in 
this case was clerical error. As a result of that clerical 
enora the reco1'Cl does not jiJlly or accurately set forth 
the appropriate rulings of the trial court, as the justice 
and truth of the case I'C~oLt.rlre. The evidence clearly 
supports the conclusion 1hat the clerical error may 
and should be corrected sc.t as to cause the trial court's 
rulings to be set forth correctly in the record. 
Accordingly, we hold that the trial court erred in 
failing to enter an order n r.mc pro tunc denying tht: 
DepartD:Ient's motion to dismiss the appeal and 
vacating the order of re 111and. The order appealed 
from is reversed1 and the case is remanded for entry 
of the appropriate mmc pro trmc order and for further 
proceedings consistent witb this opinion. 
*5 Reversetl and remand.·tl. 
2001 WL 267047 (Va.APll,) 
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Copr. © West2004No Claim to Orig. U.S. Govt. Works 
102 
.. '• i_ ........ . 
FIRST JUDICIAL CIRCUIT 
OF VIRGINIA 
.JUDGES 
V. THOMAS FOREHAND, .JR. 
S. BERNARD GOODWYN 
FREDERICK H. CREEKMORE 
BRUCE H, KUSHNER 
Ms. Kristan Burch, Esquire 
Kaufman & Canales, P.C. 
150 ·west Main Street 
P .0. Box 3037 
Norfolk, VA 23514 
Mr. Leonard Heath, Jr., Esquire 
June 1, 2004 
Jones, Blechman, Woltz, & Kelly, P.C. 
701 Town Center Drive, Suite 800 
P.O. Box 12888 
Newport News, Virginia 23612 
307 ALBEMARLE DRIVE, SUITE 400A 
CHESAPEAKE, VIRGINIA 23322-5580 
757-382-3050 
FAX NOS. 757-382-3080 I 757-382·3090 
Re: Russrand Triangle Associates, LLC v. Aubrey Morgan, CH99-1101 
Dear Counsel: 
The parties in the above-styled case were before the court on May 27, 2004 on the 
Defendant's Objection to Court's Vacation of the Final Decree Entered on February 4, 
2004. The court took the matter under advisement at the conclusion of the hearing. 
Rule 1:1 of the Rules of the Supreme Court of Virginia provides that all final 
judgments, orders, and decrees remain under the control of the trial court and subject to 
be modified, vacated, or suspended for twenty-one days after the date of entry, and no 
longer. Virginia Code § 8.01-428 (B), however, provides an exception to Rule 1:1 which 
allows clerical errors in judgments or other parts of the record and errors therein arising 
from oversight or from an inadvertent omission to be corrected by the court at any time. 
Upon consideration of the parties' arguments and briefs and the applicable law, 
the court finds that a clerical error occurred on February 4, 2004 when the court 
inadvertently entered a Final Decree holding that the Defendant had obtained title by 
adverse possession and stating that nothing further remained to be done in the action. 
Rather, it was the intention of the court to grant Plaintiff's Motion for Reconsideration on 
February 4, 2004 and to have the case remain open until such time as the court could 
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Because a clerical error occurred when the court inadvertently entered the Final 
Decree, it is the duty of the court to make the record speak the truth with regard to the 
hearing held on February 4, 2004. The Virginia Supreme Court has held that a nunc pro 
tunc order may be entered to correct mistakes of the clerk or other court officials, or to 
settle defects or omissions in the record so as to make the record show what actually took 
place. Council v. Commonwealth of Virginia, 198 Va. 288, 291, 94 S.E. 2d 245, 247 
(1956). Accordingly, the court hereby grants the Plaintifrs Motion for Reconsideration 
nunc pro tunc on February 4, 2004 and vacates the Final Decree inadvertently entered on 
that date. 
Counsel for the Plaintiff is asked to draft and circulate an order granting the 
Plaintiffs Motion for Reconsideration nunc pro tunc on February 4, 2004, vacating the 
Final Decree entered on February 4, 2004, affirming the court's March 18, 2004 opinion 
letter, and denying the Defendant's Objection to Court's Vacation of the Final Decree. 
Very Truly Yours, 




VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF CHESAPEAKE 
RUSSRAND TRIANGLE ASSOCIATES, LLC, 
a Virginia limited liability company, 
Plaintiff, 
v. 
AUBREY F. MORGAN, 
Defendant. 
DECREE 
Chancery No. 99-1101 
This cause· came before the Court pursuant to (a) the Motion for Reconsideration filed by 
plaintiff, Russrand Triangle Associates, LLC; (b) the Motion for Entry of a Decree filed by 
plaintiff, Russrand Triangle Associates, LLC; and (c) the Objection to Court's Vacation of the 
Final Decree entered on February 4, 2004. 
After oral argument and consideration of the briefs submitted by plaintiff and defendant 
and the relevant case law, the Court hereby ORDERS, ADJUDGES, AND DECREES as 
follows: 
(1) A clerical error occurred on February 4, 2004 when the Court inadvertently 
entered a Final Decree holding that the defendant had obtained title by adverse possession and 
stating that nothing further remained to be done in this action. Rather, it was the intention of the 
Court to grant plaintiffs Motion for Reconsideration on February 4, 2004, and to have the case 
remain open until such time as the Court could reevaluate the adverse possession issue and draft 
an opinion letter. Because a clerical error occurred when the Court inadvertently entered the 
Final Decree, it is the duty of the Court to make the record speak the truth with regard to the 
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hearing held on February 4, 2004. The Virginia Supreme Court has held that a nunc pro tunc 
order may be entered to correct mistakes of the clerk or other court officials, or to settle defects 
or omissions in the record so as to make the record show what actually took place. Council v. 
Commonwealth of Virginia, 198 Va. 288, 291, 94 S.E. 2d 245, 247 (1956). Accordingly, 
Plaintiff's Motion for Reconsideration is granted nunc pro tunc on February 4, 2004, and the 
Final Decree inadvertently entered on that date is vacated. 
(2) The Court's March 18, 2004 letter opinion is affirmed in full: and defendant's 
Objection to Court's Vacation of the Final Decree is denied. As is detailed in the March 18, 
2004letter opinion, the ~ommissioner's Report is confirmed in its entirety, and the Court's letter 
opinion of February 6, 2003 is vacated. 
(3) Defendant obtained title through adverse possession to the portion of the disputed 
- property that is marked by a retaining wall, a wood fence and a shed, but defendant did not 
obtain title by adverse possession to the portion of the disputed property located to the north of 
the wooden fence. The property line between the property owned by plaintiff and defendant is 
re-established as set forth in the plat, attached hereto as Exhibit A, by the Lines A-B, B-C, C-D, 
and D-E. 
(4) Defendant must remove the portion of his eight (8) foot chainlink fence which is 
located on plaintiff's property. See Exhibit A for location of existing chainlink fence. 
( 5) The Clerk of this Court shall record a copy of this Decree and the attached plat in 
the deed books maintained in the office of the Clerk of this Court indexed as follows: Russrand 
Triangle Associates, LLC, Grantor; and Aubrey F. Morgan, Grantee. 
The parties bear their own attorneys' fees and costs. 
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Kristan B. Burch, Esq. 
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Suite 800 
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Newport News, VA 23612-2888 
(757) 873-8060 
FAX: (757) 873-8103 
Counsel for defendant, 
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January 14, 2002 
CARROLL 0. FERRELL, Commissioner 
KAUFMAN & CANOLES, P.C. 
By: KRISTAN B. BURCH, ESQUIRE 
Counsel for the Plaintiff 
JONES, BLECHMAN, WOLTZ & KELLY, P.C. 
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1 I N D E X l , ..... '--~'·~': 
2 
3 WITNESSES DIRECT CROSS REDIRECT RECROSS 
4 
5 ON BEHALF OF THE PLAINTIFF: 
6 CHARLES E. RUSSELL 20 50 67 
7 J. HENRY GODWIN III 68 77 
8 GERARD BRUNICK 80 120 140 143 
9 CHARLES E. RUSSELL 264 267 
10 
11 ON BEHALF OF THE DEFENDANT: 
12 HAYDEN FRYE 145 158 162 
,J'. ·,) 
13 PRISCILLA ARTHUR 168 - 178 
14 BARBEL FETKOTER 182 198 206 207 
15 LEWIS MORGAN 207 222 228 
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1 E X H I B I T S 
2 
3 NO. DESCRIPTION MARKED RECEIVED 
4 ON BEHALF OF THE PLAINTIFF:. 
5 1 ESI plat 4 79 
6 2 Coffman farm plat 4 79 
7 3 Deed, Spruill to Norris 4 79 
8 4 1967 deed 4 79 
9 5 1970 deed 4 79 
10 6 1978 deed 4 79 
11 7 Deed of correction 4 80 
12 8 Document 4 
13 9 Document 4 
14 10 Photo, 1994 26 79 
15 11 Photo, 1995 26 79 
16 12 Photo, 1998 26 79 
17 13 Hassell & Folkes plat 86 263 
18 14 Transparencies 92 263 
19 
20 ON BEHALF OF THE DEFENDANT: 
21 1 Plat 120 158 
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1 ~ TRANSCRIPT OF PROCEEDINGS 
2 (Plaintiff's Exhibits 1 through 9 were 
3 marked for identification.) 
4 COMMISSIONER: All right. This is a 
5 commissioner in chancery hearing of a case styled 
6 Russrand Triangle Associates, LLC versus Aubrey F. 
7 Morgan, Chesapeake Circuit Court, Chancery Number 
8 CH99-1101. 
9 Counsel and their clients are present. 
10 Would counsel like to make an opening statement? 
11 MS. BURCH: Yes, Your Honor. We will 
12 speak briefly based on what we did already out at the 
13 site today, and I think yqu've got some idea. My 
14 name is Kristan Burch, and I'm here today for 
15 Russrand Triangle Associates, LLC. 
16 What we saw today is a dispute that 
17 comes down to the difference between two property 
18 lines. And Mr. Heath has seen this many times 
19 before; I don't think he'll mind if I lay it down. 
20 What we showed you today 
21 MR. HEATH: You may want to identify 
22 that. I think we've already marked it. 
23 MS. BURCH: I'm sorry. It's already 
24 Plaintiff's No. 1. This is something that Jerry 
25 Brunick will talk about when he comes today. 
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1 But ~hat it will show you is what we saw 
2 when we were out there today. We showed you a spot 
3 that was marked in the back with a little orange on 
4 the ground where a pin had been placed. 
5 And this line between here and here 
6 represents what the chain of title will show you the 
7 property line was for the property that Dr. Morgan 
8 originally purchased from Mr. Norris. 
9 What we will all also hear about today 
10 is a separate line that you saw out there today on 
11 the property with stakes. You saw a first stake here 
12 and a second stake in the back area just past where 
13 this long property line would go if you extended it 
14 out. 
15 And what we're here today to talk about 
16 is whether this property that falls in between the 
17 property line through the title and the property line 
18 that would be shown on the surveys that Dr. Morgan 
19 has, who is entitled to ownership of that property. 
20 Straight through the chain of title what 
21 we'll be able to show is that Russrand Triangle 
22 Associates has had clear title to that property since 
23 they purchased this land originally and actually was 
24 transferred from Russell Associates to Russrand 
25 Triangle and before that owned by Charles Russell. 
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1 And whatr I mentioned while we were out 
2 there is that it really divides up into two sections 
3 which Dr. Morgan is claiming title to based upon 
4 adverse possession. You have this first section 
5 which runs from the point that we were at on the 
6 street to where that first stake was. 
7 This property is what in 1967 when he 
8 purchased the property, this is where there was a pin 
9 on the ground and he believed the edge of his 
10 property to be. Unfortunately, the chain will show 
11 you that it was, in fact, this pin, the orange 
12 marking that you saw on the ground earlier today. 
13 so· our positioh· regarding this first 
14 block that began in 1967 is that these trees that are 
15 placed out here, along with the other improvements, 
16 encroachments that we are now seeking to have removed 
17 are not enough to establish the required elements for 
18 adverse possession. 
19 Then in 1979 when the deed of correction 
20 is done to attempt to fix this line back here, but 
21 unfortunately messing it up just a little bit more, 
22 we then have this section that falls between the 
23 property line and this light line, which ends in that 
24 second stake that you saw out there. 
25 This section back here we think is even 
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1 a stronger case that there's been no use of that 
2 property that, one, would put Russrand on notice that 
3 Dr. Morgan was believing that he had ownership rights 
4 to it. 
5 And second, there's no actual possession 
6 that's occurring of this property in the back that 
7 would be enough to meet the standards of adverse 
8 possession. So we break it down into these two 
9 sections that Dr. Morgan is both claiming adverse 
10 possession to. 
11 What you will hear today is the 
12 testimony of Mr. Russell regarding his use and the 
13 company's use of th~-property to the-west, and· they 
14 also own the property to the north. 
15 And what you will hear is that when the 
16 deed of correction was done, instead of fixing this 
17 back line, the actual deed now shows a description 
18 that would place the line past the ditch. So we 
19 amended our motion and added asking for clarification 
20 from the court to also fix this back line. 
21 We've gotten to a point where if the 
22 decision is made on whether this adverse possession 
23 occurred, then I think we're at a point where we 
24 would agree on where the back corner is, and we are 
25 not as far over as the deed of correction does show 
ZAHN, HALL & ZAHN 




2 So those are the two things we're 
3 seeking, clarification along this west line and 
4 clarification along this north line. 
5 COMMISSIONER: Okay. Mr. Heath? 
6 MR. HEATH: Thank you. And I have here 
7 with me today Dr. Aubrey Morgan, who is a vet who's 
8 practiced in Chesapeake for many, many, many years, 
9 and that's why we're here today. From his standpoint 
10 he purchased the property that you viewed this 
11 morning really in three pieces, and this is from his 
12 personal standpoint. 
13 And I have a plat that we will probably 
14 use as an exhibit, and Ms. Burch agreed that I could 
15 use it in the opening. This is a plat that was 
16 prepared, and it's entitled: 
17 Plat showing survey of property owned by 
18 George C. Norris to be conveyed to F and J General 
19 Partnership. It's dated December 14, 1978, and this 
20 is probably one of the best documents I can use to 
21 give the history of the property. Keep in mind this 
22 was prepared in 1978, but it does reflect some things 
23 that happened earlier. 
24 In 1967 Dr. Morgan bought the first 
25 piece of property on Portsmouth Boulevard. And using 
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1 this particular plat, it would be this large section 
2 that's entitled Aubrey F. Morgan, Deed Book 1496, 
3 page 197. 
4 Now, he bought all of this except for a 
5 15-foot piece of property along what would be the 
6 eastern edge here. He acquired that 15-foot piece in 
7 1970. 
8 So starting with the 1967 parcel, when 
9 he bought this the surrounding property all around 
10 him was open field. It was country. As you're 
11 probably well aware, there's been a lot of 
12 development out there over the last few years, but 
- 13 when he bought it, it was country and had open fields 
14 all the way around him. 
15 When he purchased the property there 
16 were four survey pins that showed him where his 
17 property was, two on the front part of the property 
18 on Portsmouth Boulevard and two on the back. And 
19 those two pins, one is on the northeast corner, and 
20 one is on the northwest corner. 
21 That northwest corner, as Ms. Burch has 
22 pointed out, this is really the area of dispute. The 
23 northwest corner, you will hear testimony about this 
24 particular pin being in place, people seeing it, 
25 people hitting it with the lawn mower. 
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1 In fact, on this partic~lar plat it's 
2 identified as the bent pin. So when Dr. Morgan 
3 bought the property, he could see it in the ground, 
4 saw exactly what he owned, and he built on the 
5 property accordingly. 
6 When he went to the city to get approval 
7 to build his veterinary hospital, he actually had the 
8 hospital located a little bit further, I guess it 
9 would be to the east. And the city said no, move it 
10 as far to the west as you possibly can so you can 
11 accommodate parking on the east. 
12 So he built this property right on the 
13 western property line of what he thought was his 
14 property, and in 1967, early 1968 he built this 
15 hospital. 
16 He built a parking lot on the front of 
17 the property, and there is a retaining wall to the 
18 side. And that parking lot goes right up to the 
19 western edge of his property and went right on out to 
20 Portsmouth Boulevard. He built the first part of his 
21 veterinary hospital that he'll describe later. 
22 You will hear testimony about a metal 
23 shed that was on the western side of his building. 
24 That metal shed was either erected at the time of 
25 construction or around 1970. It's really not that 
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1 material in this particular case, because the 
2 statutory period we're talking about is ~5 years. 
3 So it's not a matter of whether that was 
4 in or outside the 15 years. It was definitely within 
5 the 15-year period that we're talking about for 
6 adverse possession, and that that metal shed was 
7 there the entire time until, I believe it was the 
8 '80s, at which time it was replaced with the wooden 
9 shed you saw today. 
10 That wooden shed was immediately 
11 re-installed in the same location, same spot, serving 
12 the same purpose, and that wooden shed is there 
13 today. 
14 In addition; there was a· wood fence, I . 
15 think it was a wood-weave fence that was built on the 
16 western side of the property. The purpose of that 
17 fence was to make sure to shade the dogs so that they 
18 weren't distracted and barking all the time. 
19 And that ran along the western side of 
20 his property, not as far back as the current fence, 
21 and let me talk about that. That first fence was 
22 there until the '90s, the late '90s. 
23 And Dr. Morgan sold the practice. He 
24 didn't sell the building, he sold the practice, and 
25 Dr. Morgan then left, sold it to VCA Hospitals. And 
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1 VCA, the current tenant, took that fence down in! the 
2 late '90s, and they replaced it with the metal fence 
3 that you saw today. 
4 There is no doubt that the back portion 
5 of that fence is encroaching on Mr. Russell's 
6 property. The front part, the front corner where 
7 that fence is is in the same location as the wooden 
8 fence originally. But as you go further back on the 
9 property, it just slants out onto Mr. Russell's 
10 property, so we know that that needs to be moved. 
11 But that wooden fence was there for well 
12 over 15 years as well. And it didn't go quite as far 
13 back as the metal fence, but it went a substantial 
14 distance back as well. 
15 So the encroachments that are being 
16 claimed today to my recollection are the wooden shed, 
17 the parking lot, the retaining wall and the fence. 
18 And once again, we know the fence needs to be moved. 
19 Now, this bent pin shown on this plat, 
20 it was there when Mr. Morgan purchased the property. 
21 In 1967 he went out and planted some pine trees along 
22 the back western line and the northern line of this 
23 property, and he'll testify that he planted those 
24 trees just a few feet inside of his property line. 
25 At the time he planted them, they were 
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1 two to four feet tall. You could see today those ~ 
2 trees are full grown, probably 25 to 30 feet tall. I 
3 don't know that for sure, but that's a ball park 
4 estimate. So they've been there the entire time. 
5 The other unusual thing is that those 
6 trees are in a line. I mean they're clearly planted 
7 by man, because they don't grow naturally in two 
8 direct lines intersecting with each other. And they 
9 conveniently are right inside what he thought his 
10 property line was. 
11 In addition, he is going to testify to 
12 the use of what I'll call this first parcel, the 1 67 
13 parcel, but I don't think there is any doubt as to 
14 how that was used. Then in 1970 he purchased this 
15 15-foot swath on the east side, and then in 1978 he 
16 purchased the adjoining property. 
17 That's where F and J owns the property, 
18 and on this particular plat it's identified as .67 
19 acres. And it's actually he and his brother bought 
20 that parcel, and that was in January of '78 -- I'm 
21 sorry, that•s December of '78. 
22 At about the same time in January of 
23 1 79, and we talked about this out at the site, Dr. 
24 Morgan and Mr. Norris had a conversation about this 
25 back triangular piece that's shown on this plat, and 
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1 everybody agreed that Dr. Morgan was supposed to own 
2 all the way back out to the ditch. 
3 But for some reason this pipe, this bent 
4 pipe wasn't all the way to the ditch. So they 
5 prepared what was called a deed of correction and 
6 confirmation, whereby they thought they were 
7 conveying this last triangular piece on the north 
8 side of this property. 
9 Now, I think you're going to hear 
10 testimony from the surveyors today, and they're going 
11 to say we're not entirely sure why they did that, 
12 because Dr. Morgan in the chain of title owned all 
13 the way back to the ditch anyway. 
14 But I think everybody will also agree 
15 that the property descriptions, the surveys are 
16 probably the worst that I've seen, probably the worst 
17 that Ms. Burch has seen in a long time. They're 
18 subject to a number of different interpretations. 
19 Fortunately, today we've gotten. it down 
20 to two, narrowed it down to two, and it makes it a 
21 lot easier for you. 
22 And that is the property line as 
23 reflected in the chain of title and the property line 
24 that was shown on this particular plat and what Dr. 
25 Morgan thought he owned, and that's reflecting really 
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1 our adverse possession claim. 
2 When he purchased this property or when 
3 he thought he purchased this back triangular 
4 property, they then used that property back there as 
5 well from that time, 1979. 
6 COMMISSIONER: They being who? 
7 MR. HEATH: Dr. Morgan. Dr. Morgan and 
8 his employees used that back triangular piece for a 
9 number of different things. 
10 They used it to walk dogs back there. 
11 They cut the grass. They maintained it. You will 
12 hear some testimony that they even planted some grass 
13 seed back there. They had allow€d some businesses, 
14 local businesses to run obedience classes back there 
15 for dogs. There will be some testimony that there 
16 was actually some parking on the back side of here on · 
17 that triangular piece. 
18 Now, in their depositions no one could 
19 recall using that back triangular piece for or 
20 outside of the pine trees for parking. But in a 
21 recent discussion they recalled one individual who 
22 consistently did park behind those trees on this 
23 triangular piece, so you will hear testimony about 
24 that as well. 
25 This northern line, boundary line, 
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1 there's no doubt that ran along the ditch. You will 
2 hear the testimony about the ditch, and we've got 
3 some aerial photographs we may use showing the ditch 
4 that was the northern boundary of the property. 
5 That ditch has changed. When Russrand 
6 came out and started developing, they changed the 
7 contour of the ditch, at least at the northwest 
8 corner of Dr. Morgan's property. They did that 
9 without his permission. 
10 And that's neither here nor there. But 
11 I wanted to point that out so that when you hear 
12 testimony about the property going back to the ditch 
13 and you say well, wait a second, Dr. Morgan is 
14 claiming past what the current ditch is, that ditch 
15 has changed. And what we've marked was where the 
16 ditch used to be. 
17 We know what happened -- and this case 
18 is about survey pins. We know what happened to the 
19 front two survey pins. They were taken when the 
20 Virginia Department of Transportation condemned the 
21 front part of the property to expand Portsmouth 
22 Boulevard. That was in the mid-'80s. 
23 We know where the pin on the back 
24 northeast corner is, because it's still there. The 
25 surveyors were able to find that. The one pin that's 
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1 disappeared is this bent pin that was on the 
~ . 
2 northwest corner of the '67 property. 
3 We know that that was there right up to 
4 the time that Russrand started clearing its 
5 property. And once they started clearing their 
6 property -- and they were clearing right up to Dr. 
7 Morgan's property. 
8 And one day the pin was there, and the 
9 next day it was gone. Nobody knows what happened to 
10 that pin. The surveyors have tried mightily to find 
11 it, and it's. not there. 
12 What we have done for you today is we 
23 had Hayden Frye, our surveyor go out, and using this 
14 particular plat that I've been referring to in the 
15 opening and based on his conversations with Dr. 
16 Morgan, and place three survey stakes, one beside 
17 Portsmouth Boulevard where we think the adverse 
18 possession claim is, one where the bent pin used to 
19 be, and one on the north, northwest corner. 
20 It's now setting in a drain. You can 
21 see the drain setting there that Russrand had built. 
22 Those are the three important locations that we think 
23 you need to consider on the adverse possession claim. 
24 Once again, on the plat that Ms. Burch 
25 has, this is probably a great document to review. 
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1 And she referred to it, it's Plaintiff's Exhibit 1, 
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2 where you can see the real dispute. 
3 Looking at Plaintiff's Exhibit 1 you 
4 will see that there are two lines, a dark line and a 
5 faint line. The dark line is what I think everybody 
6 agrees is probably the chain of title description, 
7 and then there's a faint line. 
8 And starting up on Portsmouth Boulevard, 
9 as you can see, the faint line, the adverse 
10 possession line, the line that's based on the plat 
11 that I was referring to earlier, that's out a couple 
12 of feet. 
13 And -if you us~ that line, then Dr. 
14 Morgan has encroached with his parking lot or his 
15 retaining wall, which by the way has been there since 
16 '67. And then going back to the back you can see the 
17 faint line back here and the dark line back here; you 
18 can see the area of dispute. 
19 What we have really is an adverse 
20 possession claim. I wanted to point out that the 
21 pleadings were amended as Ms. Burch pointed out, and 
22 our amended answer, that's where we added the adverse 
23 possession claim in this declaratory judgment action. 
24 And that's it in a nutshell. We're 
25 going to be presenting testimony of several 
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1 individuals to corroborate the adverse possession 
2 claim. 
3 We're going to be presenting Hayden 
4 Frye, the surveyor, not so much with regard to the 
5 chain of title description but the fact that he's 
6 gone out and performed and prepared a survey for us 
7 based on the adverse possession location. That's it 
8 in a nutshell. 
9 COMMISSIONER: Okay. Would you like to 
10 call your first witness? 
11 MS. BURCH: I will, Your Honor. One 
12 thing I just wanted to at least mention as we start 
13 is that, obviously, you've seen our pleading where we 
14 asked for the· lines to be clarified. 
15 And I know you're aware that Mr. Heath 
16 then has the burden for proving adverse possession. 
17 I'm assuming then we'll have a chance to put on 
18 evidence again after Mr. Heath puts forth his 
19 regarding adverse possession. 
20 I'm just not sure how it works since I 
21 go first before he's put on any of his adverse 
22 possession evidence. 
23 COMMISSIONER: Well, why don't we do it 
24 this way? You put on your claim in chief, as it 
25 were. 
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1 And Mr. Heath, you really -- as I 
2 understand from what you've said, your defense is 
3 that Dr. Morgan has acquired the property through 
4 adverse possession. So then you can put that case 
5 on, and I think then that Kristan may respond to --
6 MR. HEATH: On her rebuttal. 
7 COMMISSIONER: Yes. 
8 MR. HEATH: Yes, that's fine. 
9 COMMISSIONER: Is that agreeable to you? 
10 MS. BURCH: That's fine with me. I just 
11 wanted to make sure that was the way that the court 
12 -- based on the way the pleadings are. 
13 If we can get Mr. Russell to switch 
14 seats, then we cah begin. 
15 (Two witnesses were sworn.) 
16 
17 CHARLES EDWARD RUSSELL, JR., called as a 
18 witness by and in his own behalf, being first duly 
19 sworn, testified as follows: 
20 DIRECT EXAMINATION 
21 BY MS. BURCH: 
22 Q. Mr. Russell, can you state your full 
23 name and your address? 
24 A. Charles Edward Russell, Jr., 222 74th 
25 Street, Virginia Beach, Virginia. 
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1 Q. Mr. Russell, how long have you lived in 
2 the Tidewater area, Southside? 
3 A. All of my life, except when I was away 
4 in school. And I was born in 1942, so that makes it 
5 59 years with time out for school. 
6 Q. I think you're probably going to have to 
7 speak up because 
8 MS. BURCH: Can you hear him? 
9 COURT REPORTER: I'm having a little 
10 trouble hearing him. 
11 BY MS. BURCH: 
12 Q. Mr. Russell, how are you employed? 
A. I'm an attorney with Kaufman & Canoles 
14 in Norfolk, Virginia. 
15 Q. And besides practicing law, do you have 
16 other responsibilities work-wise in the regular week? 
17 A. Yes. I am the general partner of 
18 Russell Realty Associates and of a number of other 
19 real estate entities which are developing property, 
20 generally speaking, in the Western Branch area of 
21 Chesapeake with a little bit of property in other 
22 areas. 
23 Q. Let's start with the first of your two 
24 jobs, as we can put it. When did you graduate from 
25 law school? 
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1 A. I graduated from law s~hool in 1967. 
2 Q. And when did you become licensed to 
3 practice in the Commonwealth of Virginia? 
4 A. In that same year. 
5 Q. And what type of work do you do as a 
6 lawyer at Kaufman & Canoles? 
7 A. I am an attorney in the commercial 
8 section of the firm. And when I'm not doing my own 
9 real estate development work and real estate 
10 management work, I do general corporate work in that 
11 section, merger and acquisition work. 
12 I've done a lot of hospital law work 
13 over the years -a-nd some venture capital work in_ the 
14 '70s and '80s. 
15 Q. You also mentioned the other of your two 
16 jobs, working at Russell Realty. Is there another 
17 partner in that entity besides yourself? 
18 A. In Russell Realty Associates there is 
19 another partner, and that partner is a trust. The 
20 trust is broken down into three separate trusts. 
21 The trust is called the Parthenia, 
22 P-a-r-t-h-e-n-i-a, Russell Randolph Trust, and there 
23 are two additional trusts that are included within 
24 that trust. One is the Robert Carter Randolph V 
25 Trust, and the other is the Isham, I-s-h-a-m, Russell 
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1 Randolph trust. 
2 So that trust, the Parthenia Russell 
3 Randolph Trust is the other owner of 50 percent of 
4 Russell Realty Associates. My sister, Parthenia but 
5 nicknamed Nina, Randolph and I are the trustees of 
6 the Parthenia Russell Randolph Trust and as such, as 
7 general partners manage the operations of Russell 
8 Realty Associates. 
9 There are other entities not related 
10 today in which we also own property. 
11 Q. In terms of the Russell Realty 
12 partnership, what type of work does Russell Realty 
13 do? 
14 A. Russell Realty for the past almost 15 
15 years has -- or since 1967, from the time it was 
16 at the time it was created has bee~ primarily 
17 developing and in one case selling property for 
18 commercial real estate purposes in the Chesapeake 
19 Square Mall area. 
20 Q. And specifically do you know how much 
21 acreage or how many developments Russell Realty has 
22 worked on in that area? 
23 A. Russell Realty continues to own the 
24 underlying fee under Chesapeake Square Mall, having 
25 sold off approximately 30 acres to the Edward J. 
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1 DeBartolo Corporation back in 1985, approximately. 
2 Russell Realty just completed a sale to 
3 Wal-Mart Stores East, which was the sale of 
4 approximately 42 acres of property to Wal-Mart for 
5 the purposes of construction of a Sam's Club and a 
6 Wal-Mart Super Center. 
7 In particular in 1997, I think -- I 
8 can't be sure; it may be prior to that -- Russell 
9 Realty Associates set up Russrand Triangle 
10 Associates, which is a limited liability company. 
11 It's a wholly owned subsidiary of the 
12 partnership Russell Realty Associates. And the 
13 purpose of that entity was to develop the property 
14 for land leasing to, at that time, Food Lion. 
15 And at that time when that lease was 
16 completed, I think in 1997 or 1998, we- entered into a 
17 lease with Food Lion. And then subsequently, there 
18 have been two more leases to other out-parcel users 
19 in the area. 
20 Q. You've talked about Russrand Triangle 
21 and a triangle of property that they're doing 
22 development in. Is there any other area in 
23 Chesapeake that they are developing besides 
24 A. Russrand Triangle Associates, LLC owns 
25 no other property other than the property in the 
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1 immediate vicinity of the subject dispute. l 
2 Q. Let's try to put this down on paper so 
3 that you can show the commissioner what you're 
4 talking about. 
5 I'm showing you what's been previously 
6 marked as Plaintiff's Exhibit No. 1. I'm sorry to 
7 take over everyone's space. Do you recognize what is 
8 depicted on Plaintiff's Exhibit No. 1? 
9 A. I do. 
10 Q. And in terms of what you've been talking 
11 about, the triangle that Russrand Triangle has been 
12 developing, can you tell from this or show where that 
13 triangle is? 
14 A. It would be very difficult to describe 
15 from this one document. 
16 But Russrand Triangle Associates owns 
17 all of the property, and I consider the southern or 
18 the western line of the subject property, the 
19 property in dispute, to the intersection of Taylor 
20 Road and Portsmouth Boulevard, then running northerly 
21 back to Raintree Road, then back to Old Taylor Road, 
22 which is not shown on this plat. 
23 And it would include all of the property 
24 that I've just described. 
25 Q. We've also got some color pictures here 
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1 today which Mr. Heath has seen before. 
2 MR. HEATH: Yes. 
3 MS. BURCH: We haven't marked them, and 
4 I don't know if --
5 MR. HEATH: Why don't we go ahead and 
6 mark them? 
7 MS. BURCH: Do you want to mark them? 
8 MR. HEATH: Yes, let's go ahead and mark 
9 those. 
10 MS. BURCH: Okay. Let's see, what are 
11 we up to? 
12 MR. HEATH: You might want to put them 
13 in chronological order. 
14 (Plaintiff's Exhibit Nos. 10, 11 and 12 
15 were marked for identification.) 
16 MR. HEATH: We've been provided copies 
17 of the photos, but not the dates. Do you want to 
18 state for the record the dates on those photos so 
19 that there's no question? 
20 MS. BURCH: Sure, I'm happy to. We've 
21 marked Exhibits 10, 11 and 12, and those are 
22 plaintiff's exhibits. Going in order No. 10 is from 
23 1994, No. 11 is from 1995, and No. 12 is from 1998. 
24 BY MS. BURCH: 
25 Q. Mr. Russell, I think you have what's 
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1 been marked as Plaintiff's No. 10 in front of you. ; 
2 Can you show the triangle that you've been describing 
3 that Russrand Triangle developed from this picture? 
4 A. Almost, but not completely, Ms. Burch, 
5 the property as I described ran from the westerly 
6 line of Dr. Morgan's property, which would be the 
7 property line established by the chain of title 
8 referred to by the attorneys in the matter, westerly 
9 to the intersection of Taylor Road and Portsmouth 
10 Boulevard, then northerly along Taylor Road to 
11 Raintree Road -- and that's all of the properties, 
12 this corner is not quite included -- and then down 
13 Raintree Road, down back Old Taylor Road. 
14 The property, and I'll point out, Mr. 
15 Commissioner, now includes what was for years known 
16 as the Russell Library. And that property had 
17 previously been given by Russell Realty Associates or 
18 by my father, Charles E. Russell to the City of 
19 Chesapeake. 
20 And then subsequently when the new 
21 library was built, there was an exchange of 
22 properties between the property where the new library 
23 is now built further down Taylor Road and this 
24 property, so that this property is now owned by 
25 Russell Realty and, in fact, is where part of the 
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1 Food Lion exists today. 
2 So the triangle that I'm referring to 
3 and am marking, but not marking in pen, would run· 
4 thus, down to here in the back. 
5 On Exhibit No. 11, so it will be easier 
6 to see at this point, the property line that's marked 
7 that is the chain of title is on the westerly side of 
8 Dr. Morgan's property, runs to this intersection, 
9 runs to the intersection of Raintree and Taylor, down 
10 to the intersection of Raintree and Old Taylor back 
11 here and then along this ditch line. 
12 On Exhibit No. 12 the property has now 
13 been cleared. The old library ·has been removed, and 
14 the same property is apparent. 
15 Except at this point there have been 
16 entrances included off of Raintree and off of 
17 Portsmouth Boulevard. And the pad is being prepared 
18 for the Food Lion site, and the B and P area behind 
19 the Food Lion is being constructed at this time. 
20 Q. Turning your attention back to what's 
21 been marked as Plaintiff's Exhibit 1, you've shown us 
22 what property Russrand Triangle still owns. 
23 In terms of the property lines that are 
24 shown on Exhibit 1, is it fair to say that the 
25 property to the west of what's marked PL, property 
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1 line, is owned by Russrand Triangle? 
2 A. Yes. 
3 Q. And is it fair to say that the property 
4 to the north of what's marked by PL is also still 
5 owned by Russrand Triangle? 
6 A. Yes. 
7 Q. Can you tell us what the chain of title 
8 is, from your knowledge and involvement, of the 
9 property that's located to the west of what's marked 
10 as PL on Exhibit No. 1? 
11 A. I think it is the same, although I was 
12 not here and was not a part of it, the assemblage 
13 that my father began in the 1960s.·· 
14 But my father purchased from the estate 
15 of Felix Walker the property that's shown on this 
16 Exhibit No. 1 as owned by Russrand Triangle 
17 Associates, LLC, the properties that are subject 
18 or that are involved today and that are here. 
19 And he made two acquisitions, one in 
20 1966, I believe, from the estate and another one 
21 later in the '70s. There may have been other 
22 assemblages, but they are the two primary deeds that 
23 I'm aware of where he purchased the property that is 
24 the subject of the litigation today. 
25 Q. Now, you've mentioned it going from the 
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1 estate of Felix Walker to your father, Charles 
2 Russell. How did that 
3 A. Who was at the time a widow. My mother 
4 died in 1966, and I think this acquisition actually 
5 occurred subsequent to that time. 
6 Q. At some point did your father convey 
7 those same pieces of property --
8 A. I'm sorry, a widower. 
9 Q. At some point in time did your father 
10 convey the two pieces of property you've shown here 
11 on No. 1 to another company? 
12 A. Yes. In 1977 -- it may help if I have 
13 those. In 1977 and prior thereto all of this 
14 property along here was one farm. 
15 Now, there were a number of other 
16 assemblages, and this property back here also 
17 belonged to Russell Realty Associates. But 
18 essentially, this was the estate of Felix Walker, and 
19 my father bought property from that estate and from 
20 others in an attempt to assemble all of this 
21 property. 
22 In 1977 we were approached by the Edward 
23 J. DeBartolo Corporation through a local real estate 
24 agent, Joe Marcel at Goodman, Segar, Hogan and 
25 advised that the Edward J. DeBartolo Corporation was 
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1 interested in buying from us whatever property we 
2 would be willing to sell so that they could construct 
3 a regional mall, now known as Chesapeake Square Mall. 
4 Because we realized the value of that 
5 property was significant and because my father had 
6 always been aware of the need to convey property to 
7 his heirs, a trust was established for my sister and 
8 her children. 
9 And this property in question, as well 
10 as the property that was conveyed to others, was 
11 conveyed to Russell Realty Associates, which is a 
12 general partnership that I earlier described. 
And then at some point was that property 
14 conveyed from Russell Realty to Russrand Triangle? 
15 A. As I mentioned, I cannot recall exactly 
16 when it was. Perhaps 1994 or it may have been as 
17 late as 1997, Russell Realty Associates, recognizing 
18 the need to protect itself against possible claims, 
19 spun off this property known as the triangle that I 
20 have described into a limited liability company known 
21 as Russrand Triangle Associates, LLC. 
22 Q. There's one other event that we haven't 
23 touched on yet. There did come a time in this chain 
24 that you•ve just described where a condemnation 
25 affected this property that we•ve been talking about? 
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1 A. Yes. About the same -- in the mid-'80s 
2 when, in fact, we entered into a long-term lease with 
3 the Edward J. DeBartolo Corporation for the fee of 
4 the mall, we also sold the Edward J. DeBartolo 
5 Corporation certain property that fronted on 
6 Portsmouth Boulevard. 
7 The highway department condemned through 
8 our property a significant -- at least 100 feet and 
9 perhaps more for the construction of what is now 
10 known as Taylor Road. And so that condemnation was 
11 significant and, in fact, was how the triangle was 
12 created and developed. 
13 Q. And was that condemnation in the late 
14 1980s? 
15 A. It was in the mid- to late '80s. I 
16 can't recall exactly. 
17 Q. If we go back to what's marked as 
18 Plaintiff's Exhibit 1, I want to talk for a minute 
19 about the property that's located to the west of 
20 what's marked as PL. 
21 As far as you're aware, are the taxes 
22 paid in full on that portion of property? 
23 A. They are. 
24 Q. And to your knowledge has Russrand 
25 Triangle always paid taxes on that property? 
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1 A. Yes. 
2 Q. Is that the same for Russell Realty when 
3 they owned that portion of property? 
4 A. It's the same for all entities since the 
5 property was purchased by Charles E. Russell. We 
6 have always paid taxes on the property in question. 
7 Q. And if we now turn our attention to the 
8 property that's to the north of the PL that's shown 
9 on Plaintiff's Exhibit 1, is the same that you've 
10 just stated true for that property in terms of taxes? 
11 A. Yes. 
12 Q. We've talked a lot about the property 
13 that Russrand Triangle-dwns. There's ariother pie6e-
14 here that's located to the east of what's marked as 
15 PL. Do you know who owns that property? 
16 A. Yes. Dr. Morgan owns that property in a 
17 partnership, I believe, with his brother. 
18 Q. And do you remember when Dr. Morgan 
19 purchased the property that matches up with the PL 
20 that's shown on the west side? 
21 A. I believe it was 1967. 
22 Q. If we go back a little, you talked 
23 briefly about what Russrand has used this property 
24 for. Can you tell me after your father purchased the 
25 property that's to the west of PL, how this property 
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1 was used? 
2 A. Yes. May I have the exhibits? 
3 When I was a child and in the '60s when 
4 this property was purchased, Old Taylor Road was the 
5 main route for travel from Portsmouth Boulevard to 
6 Churchland. 
7 And as such this was corn field, this 
8 was soy bean fields, depending on what was being 
9 planted at the time. Prior to that I even believe 
10 there may have been some cattle on the farm. 
11 Because Mr. Felix Walker lived over 
12 here, and all of this was an assemblage of his 
13 property. So this was farmland and had been used as 
14 such in that way and was being used in that way. 
15 When we acquired the -- when my father 
16 acquired this property, as well as this property 
17 here, it was farmed for a number of years by my 
18 father, Charles E. Russell. And I can recall both 
19 corn and soy beans being planted on these properties. 
20 After the condemnation that occurred in 
21 the '80s, then it was frankly at that time that this 
22 property began to be developed. 
23 Of course, we owned the property, or 
24 some of it, but it didn't make sense when they were 
25 building a mall on it to farm it. This property then 
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1 was no longer farmed, but we cut the weeds on it. 
2 During the interim while this property 
3 was being -- or this road was being constructed, the 
4 Virginia Department of Highway stored a number of its 
5 materials on this property back here. 
6 And I think they even had a fence up for 
7 both equipment and storage of materials that were 
8 used in the construction. There was very significant 
9 drainage work being done at the time that this 
10 highway was developed. 
11 Q. If we go back to what's marked as 
12 Plaintiff's Exhibit 1, you've talked about the area 
13 to the west of PL being used for farming. 
14 After the condemnation went through, can 
15 you show on Plaintiff's Exhibit 1 what grass you were 
16 cutting that you referenced a moment ago? 
17 A. We cut all of this grass in here. 
18 There's been some discussion about who cut between 
19 the trees and all, and I can't recall. But this was 
20 all grass that is shown on the exhibit. If I can see 
21 that exhibit, I can show you. 
22 We had a tractor and I think 
23 Christmas trees were out here at the time, Mr. 
24 Commissioner, and I'm referring to Plaintiff's 
25 Exhibit No. 11. 
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1 But all of this was cut. You can see 
2 it's cut in the same fashion, as well as this 
3 property behind these trees here appears to be 
4 maintained in the same way. And we bush-hogged that 
5 property on a regular basis. 
6 Q. And to date are you still cutting that 
7 grass? 
8 A. We're cutting what is no longer 
9 developed, yes, ma'am. 
10 Q. All right. If we turn our attention to 
11 the property that's to the north of PL, we've been 
12 out there this morning, and we know there's 
13 development on that. Was that land farmed before the 
14 Food Lion was built? 
15 A. It was farmed up until the '80s, and 
16 then when it did not make sense to farm an 11-acre 
17 parcel, it was cut with the bush hog. 
18 Q. And presently what is located on that 
19 piece of property that Russ rand Triangle owns to the 
20 north? 
21 A. We have entered into a long-term land 
22 lease with Food Lion which built its own store, which 
23 entity built its own store on that property. 
24 Q. Currently to date what property do you 
25 still maintain or cut the grass for on the north side 
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1 of what's marked as PL? 
2 A. The property either we or Food Lion 
3 maintain all of the property north of this ditch line 
4 or -- yeah, north of that ditch line. 
5 Q. And so to your knowledge either Russrand 
6 Triangle or Food Lion itself is still maintaining 
7 that grass? 
8 A. Right, yes. 
9 Q. To your knowledge, if we turn back to 
10 this property to the west of what's marked as PL, do 
11 you know of any structures that either your father or 
12 Russell Realty or Russrand Triangle ever built on 
13 this property? 
14 A. There has been· no structure built on 
15 that prior to the time the -- over here when the 
16 Kentucky Fried Chicken and the Tune and Lube 
17 facilities were constructed. 
18 Q. And during the time that your father 
19 owned this property, did he ever mention to you any 
20 encroachments that he had found on his property? 
21 A. No. The first we knew of any 
22 encroachments was when the property was --
23 MR. HEATH: I'm going to object to 
24 hearsay, Your Honor, what his father told him. 
25 COMMISSIONER: Well, I think that his --
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1 would you repeat your question? Because his answer 
2 was the first we knew, and then so I'm not sure what 
3 the question was. 
4 MS. BURCH: I think that he's past what 
5 is the hearsay. But if you will give me a moment, I 
6 will move ahead, and then we'll get back to what he's 
7 talking about, about when they first realized the 
8 encroachment. 
9 MR. HEATH: I just want to make sure the 
10 hearsay is struck. 
11 COMMISSIONER: What was the question? 
12 MR. HEATH: It will be in the record, 
13 obviously. 
14 COMMISSIONER: Do you withdraw the 
15 question? Is that what you're saying? 
16 MS. BURCH: My second question, yes. 
17 COMMISSIONER: All right. Go ahead. 
18 BY MS. BURCH: 
19 Q. We're still talking about this property 
20 to the west, and you talked about farming. Did you 
21 have any personal use of this property at any time 
22 since your father purchased it? 
23 A. We farmed, we being my father and his 
24 people, farmed this property up until the time the 
25 condemnation occurred and Taylor Road was really 
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2 Q. By personal, I'm sorry, I mean did you 
3 walk this property? Did you use it for anything? I 
4 know you mentioned before some hunting. Did that 
5 occur on this property? 
6 A. As I mentioned in discovery, we would 
7 not have hunted this close to the road even back in 
8 the '60s, so no, I never hunted this close to the 
9 road. 
10 Q. Have you ever had a chance to walk this 
11 property on a regular basis? 
A. I have walked this property regularly 
13 since we began the development of it in '97. Prior 
14 to that I had been on the property,· but not on a 
15 regular basis. 
16 Q. At any time when you have visited this 
17 property since your father purchased it, did you 
18 notice any encroachments onto the property that's 
19 been owned by Russell Realty and now Russrand 
20 Triangle? 
21 A. No, I did not know there were 
22 encroachments. 
23 Q. And during your visits to the property, 
24 did you ever see any stakes in the ground or pins in 
25 the ground marking this northwest corner? 
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1 A. I have seen no stakes, period, on the 
2 property that I can recall. 
3 Q. If I can turn your attention --
4 A. Excuse me, until the litigation ensued, 
5 and we have been marking the -- both sides' surveyors 
6 have marked it with various types of stakes. 
7 Q. If I can turn your attention to what is 
8 shown on No. 1 between the dark PL line and the light 
9 faint line to the west of it that stops at what we 
10 saw today as.the first stake out on the property. 
11 If we can just talk about this as 
12 portion number one, I think it will make it more 
13 cle~r; so I can break it down that way. 
14 In terms of this space that I've just 
15 described, the first part here between the property 
16 line and this faint line, are you familiar with where 
17 that is out on the ground? 
18 A. Yes. 
19 Q. And did you know what of this property 
20 belonged to Russell Realty and Russrand.Triangle? 
21 A. I always presumed that Dr. Morgan had 
22 constructed his building on his property within the 
23 property lines. I had no reason to think that he had 
24 not. 
25 And I paid no attention whatever to any 
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1 1 of the trees that he planted on the property, because 
2 as you can see from some of the other exhibits, there 
3 are other trees in the immediate neighborhood. And I 
4 didn't look at one tree any more significantly than I 
5 did the others. 
6 Q. The other trees that you're referring 
7 to, are they the ones that you described in the 
8 ditch? 
9 A. There were a number of trees that ran 
10 along this ditch.bank which extended further than 
11 this photograph shows. 
12 Because prior to the time this road was 
13 placed ~ere, this ditch ~xtended further, and there 
14 are a number of trees in here that would have been in 
15 the same area and grew up the whole time that that 
16 ditch bank was in existence. 
17 So they were there from time to time, 
18 and I'm sure that the ditch bank was trimmed from 
19 time to time. But on a regular basis those trees 
20 were there, so I paid no attention to trees. 
21 Q. What you've described as the ditch bank, 
22 those trees are no longer located in the ditch 
23 currently, are they? 
24 A. There are no trees located in the ditch 
25 westerly, but farther back there are trees that are 
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1; growing at least near the ditch line. 
2 But in the immediate area of dispute, 
3 no, that's been developed, and the trees have been 
4 cut out. 
5 Q. At the time when Dr. Morgan purchased 
6 this property in 1967, how far to the north, or if 
7 you're standing on the road, how far to the back did 
8 you believe this property went? 
9 A. I really did not know. I presumed that 
10 his property line probably came to the ditch, but I 
11 did not know for sure. It was always my 
12 understanding that the ditch was the boundary line 
13 between the properties. 
14 Q. If we turn back to what I previously 
15 described as section number one, the area between 
16 what's marked as PL and to the west what's shown as 
17 this fainter line, did you ever see during your 
18 visits to the site any dogs being walked in this 
19 property? 
20 A. I have seen dogs walked on this property 
21 one time in my life. 
22 Q. And can you tell me where that was that 
23 you saw this? 
24 A. It was in this general area here. And 
25 for purposes of the reporter, it would be southerly 
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1 and easterly of the trees. 
2 Q. And at any point, still referring to 
3 this section number one that I previously described, 
4 did you see any dog obedience classes being conducted 
5 in that property? 
6 A. No. 
7 Q. Did you ever see any cars parking in the 
8 property that I have described as number one? 
9 A. I do not recall having seen any cars 
10 being parked behind that. building and in the area 
11 which you described. 
12 Q. If we can now look at this back portion 
13 of property, it goes up to the northwest corner under -
14 either side's opinion, and I'm trying to designate· 
15 that as section number two. 
16 It's bound on the east by PL and by the 
17 faint line on the west, and on the north it's bound 
18 by what also is marked as PL. Are you familiar with 
19 that property I've just described? 
20 A. Yes. 
21 Q. And on that property have you ever seen 
22 any dogs walked? 
23 A. No. 
24 Q. Have you ever seen any cars parked on 
25 what I've described as number two? 
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1 I A. No. 
2 Q. And have you ever seen any dog obedience 
3 classes conducted in that area? 
4 A. No. 
5 Q. If we can turn back to the 
6 enc~oachments, as far as Russrand Triangle is 
7 concerned, can you describe what encroachments you 
8 believe have occurred on Russrand Triangle's 
9 property? 
10 A. Well, from the time that we discovered 
11 those encroachments, which was the time that we began 
12 to develop for the Food Lion store and had a survey 
13 done, it.became clear to me from Engineering 
14 Services' survey that the shed encroached on our 
15 property, as well as a wooden fence which was 
16 constructed at the time. 
17 Subsequently and after we had notified 
18 Dr. Morgan of the encroachments and asked him to 
19 remove those, another fence was constructed on the 
20 site which we've also asked be removed. 
21 But they are the three primary 
22 encroachments, the old fence line, old wood fence 
23 line that's marked here, and accordingly, I think the 
24 parking lot and apparently the curb are also 
25 encroaching. 
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1 Are you familiar with the sewer system 
2 which was installed on this property as well? 
3 A. Yes, generally. 
4 Q. And are you familiar with whether 
5 there's any retainage wall out in this portion of 
6 the property? 
7 A. Yes, there is a retainage wall. 
8 Q. Is any part of the retainage wall 
9 encroaching on Russrand Triangle's property? 
10 A. Yes. 
11 Q. You mentioned that this came up when 
12 Russrand Triangle was developing the property. Do 
13 you remember· when that was? 
14 A. '97 or '98 is when we entered into the 
15 lease with Food Lion, which then caused us to do the 
16 development. Subsequent to the execution of that 
17 lease is when we had the survey completed and began 
18 work. 
19 Q. And when was it that you realized there 
20 may some encroachments on Russrand Triangle's 
21 property located to the west? 
22 A. At that same time, 1997 or 1998 when 
23 those encroachments were reflected on the survey. 
24 Q. And upon seeing that survey, what did 
25 Russrand Triangle do? 
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1 A. F had my good partner, Charles Land, 
2 write a letter to Dr. Morgan advising him of the 
3 encroachments and asking him to remove them. 
4 Q. And based upon that, were the 
5 encroachments you've just described removed? 
6 A. No, they were not. 
7 Q. Did there come a point where Russrand 
8 Triangle filed suit regarding the encroachments? 
9 A. Yes. 
10 Q. Now, you've just talked about a second 
11 fence, and I think it's shown on Plaintiff's Exhibit 
12 No. 1. What type of fence is the present fence 
13 that's on the property? 
14 A. That is a chain-link fence. 
15 Q. And do you remember when the chain-link 
16 fence was constructed? 
17 A. It was, as I say, after we had contacted 
18 Dr. Morgan I saw that -- and asked him to remove the 
19 wooden fence and we knew about the encroachments, I 
20 noticed one day that the new fence was going up when 
21 I was riding out there. 
22 And I went over and talked to the people 
23 who were building it, and I told them that they were 
24 encroaching on our property. And he said I'm just 
25 doing what I was told. 
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1 MR. HEATH: I'm going to object to the 
2 hearsay, Your Honor. 
3 COMMISSIONER: Sustained. 
4 BY MS. BURCH: 
5 Q. If we move forward, you•ve talked about 
6 the metal fence. You•ve also mentioned a ditch that 
7 runs in the back of the property. To your knowledge 
8 has the ditch changed its course at any point? 
9 A. Not much. I mean it•s generally the 
10 same general area. There may have been~ as it•s been 
11 alluded to this morning, a slight movement, but my 
12 thought is that the ditch stayed in the same general 
13 area. 
14 Q. And do you know whether Russrand 
15 Triangle or Russell Realty has had to conduct any 
16 grading of the property near the ditch? 
17 A. Yes, we did do grading at the time the 
18 Food Lion store was constructed, as well as the 
19 grading that we did to prepare the rest of the 
20 property for land lease. 
21 Q. If we turn back to the property that•s 
22 located to the west of what•s marked as PL, does 
23 Russrand Triangle have intentions of developing that 
24 property? 
25 A. We have intentions of land leasing the 
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1 property to another user who we hope will develop it. 
2 Q. And to date is there anything standing 
3 in the way of Russrand Triangle developing that 
4 property? 
5 A. The property can still be developed. It 
6 would be nice to have this matter resolved. 
7 Q. To date has Russrand 
8 A. It would aid in the development of the 
9 property. 
10 Q. To date has Russrand Triangle begun any 
11 negotiations with companies regarding leasing this 
12 property? 
13 A. Yes, we have. We have had several 
14 instances of negotiations, but we have not finalized 
15 any agreements. 
16 Q. If we turn to the entire portion of 
17 what's marked between PL to the west and this faint 
18 line, can you tell me what damage Russrand Triangle 
19 would suffer if the property in between those two 
20 lines no longer belonged to them? 
21 A. Well, in commercial real estate 
22 development, the size of the parcel is of critical 
23 importance to the success of the project. That is, 
24 the more cars that can be parked on any out-parcel, 
25 or any type of parcel for that matter, the more it 
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1 enhances the potential success of the business. 
2 So if we were to lose what is not a 
.3 great deal of distance but which amounts to between 
4 three and five parking spaces, at least, from this 
5 property back, it will as I said in the discovery, 
6 the property can still be developed. 
7 But we will be losing parking spaces 
8 that we would certainly like to have and that have 
9 been the subject of a lot of controversy in 
10 developments that I've been involved in over the last 
11 ten years. 
12 Q. The parking spots, the three to five 
13 -that you've mentioned, have you seen those type of 
14 disputes affect other deals that you've tried to work 
15 on in the past? 
16 A. On a number of occasions I have had 
17 parking be a primary part of the negotiation, and I 
18 have seen deals lost because parking was not 
19 available to the extent that the potential user 
20 thought was necessary. 
21 MS. BURCH: Regarding our case in 
22 chief, I don't have any more questions for Mr. 
23 Russell. 
24 COMMISSIONER: Okay. Mr. Heath? 
25 MR. HEATH: I do have some questions. 
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1 MS. BURCH: Did you want me to put this 
2 away so you have more space, or leave it out? 
3 MR. HEATH: No, why don't we just leave 
4 it out, because I may be using it as well. 
5 CROSS-EXAMINATION 
6 BY MR. HEATH: 
7 Q. You received your law degree in 1967 
8 from Washington and Lee? 
9 A. Right. 
10 Q. And that 1 s the same time that Dr. Morg.an 
11 was starting to build his building; correct? 
12 A. About the same time. 
13 Q. And when you received your l~w degree, 
14 did you come back to Norfolk to practice law? 
15 A. I came to Norfolk to clerk for the 
16 federal court for a year·and practiced-- and served 
17 as a clerk in the federal system until 1968. 
18 Q. Did you start serving as your father 1 s 
19 lawyer about the same time? 
20 A. 1968? 
21 Q. Yes, sir. 
22 A. Yes, in many ways. There were other 
23 attorneys that continued to represent him, but I did 
24 some things and began to take on family real estate 
25 matters. 
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1 Q. And from time to time while you were in 
2 this area, you would drive by and see what Dr. Morgan 
3 was doing with his property; correct? 
4 A. I rode -- yes. I rode by his facility 
5 from time to time, right, back in those years. 
6 Q. And I take it you noticed the building 
7 that was built in place? 
8 A. I saw the building. 
9 Q. You noticed the parking lot out front? 
10 A. I paid no attention to the parking lot. 
11 The parking lot is there, I'm sure I saw it, but I 
12 don't have any recollection of looking at the parking 
13 lot. 
14 Q. Did you notice the shed on the side when 
15 it was built? 
16 A. I did not. I mean I know there was a 
17 shed there, but I don't know when it was built. I'm 
18 sure I had to see it. 
19 Q. When was the first time that you noticed 
20 the shed? 
21 A. In 1997 when the matter became made 
22 known to me by our surveyors. I'm sure I had seen it 
23 prior to that time, but I really had not noticed it 
24 prior to that time. 
25 Q. So you're not saying that it was just 
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1 built in 1996. You're just saying you can't 
2 recollect noticing it before then? 
3 A. Right. 
4 Q. What about the fence? Can you tell the 
5 commissioner when the first time was that you noticed 
6 the fence? 
7 A. I cannot. 
8 Q. And what about the line of trees to the 
9 western part of Dr. Morgan's property, what he 
10 believes is his property, when did you notice those 
11 trees being planted? 
12 A. I have no recollection of noticing that 
13 the trees were planted or not planted. As I say,: 
14 this was a corn field and there were other trees in 
15 the area, so I really paid no attention to any trees 
16 being planted there. 
17 Q. Is it safe to say you just didn't really 
18 know where your property line exactly ended with 
19 regard to the boundary between you and Dr. Morgan? 
20 A. I presumed Dr. Morgan knew where his 
21 boundary was, and that he was building his building 
22 and doing what he was doing on his property. So 
23 that's what I presumed. 
24 Q. And with that said, you didn't raise any 
25 kind of objection until the late '90s after your 
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1 survey was prepared? ; 
\ 
2 A. That's right. 
3 Q. And you've been a member of the Virginia 
4 State Bar real estate section for over 20 years? 
5 A. Yes. 
6 Q. And you've been a real estate developer 
7 for 12 years or more? 
8 A. Right. 
9 Q. You actually control Russell Realty and 
10 Russrand Triangle; isn't that correct? 
11 A. I am a general partner, and the general 
12 partners have a right to control it, my sister and I 
13 together. I have the right to make final decisions 
14 with regard to any affair, so in that regard, yes. 
15 But both general partners make decisions. 
16 Q. And you may have testified to this. 
17 Russell Realty acquired the property from your father 
18 and stepmother about five years ago? 
19 A. No. Russell Realty acquired the 
20 property from my father and my stepmother in 1997. 
21 Q. Okay. 
22 A. I'm sorry, 1977. 
23 Q. Now, when you say you don't recall 
24 seeing any survey pins on the border of this 
25 property, did you actually go out and look for survey 
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2 A. No, not until the dispute, Mr. Heath. 
3 At that time we were all looking for them. 
4 Q. Right, I understand. 
5 A. But prior to that, no. 
6 Q. Okay. And you're aware that there's 
7 going to be testimony about a bent pin being in the 
8 northwestern corner of Dr. Morgan's property behind 
9 the pines. Do you ever recall seeing that bent 
10 survey pin? 
11 A. I do not. 
12 Q. Now, with regard to your use of this 
13 property, and I'm using Plaintiff's Exhibit 1, 
14 between the dark PL line and the faint line, which is 
15 part of the adverse possession claim -- we're 
16 assuming that this matches Mr. Frye's calculations 
17 your use of this strip in here, you didn't personally 
18 cut the grass in that area, did you? 
19 A. No. 
20 Q. You had somebody else cut the grass? 
21 A. Right. 
22 Q. And you can't sit here and tell the 
23 commissioner today that that individual or those 
24 individuals actually cut the grass in this strip 
25 that's in dispute, can you? 
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1 A. Well, we certainly couldn't have cut it 
2 while the wooden fence was in there, because they 
3 wouldn't have been able. 
4 Q. Right. 
5 A. And I can't say, but I've been assured 
6 and by looking at that picture it would appear to me, 
7 that we certainly would have cut in this area, 
8 because we presumed that we owned this area back 
9 here. 
10 Now, who cut between the trees, Mr. 
11 Heath, I'm not exactly sure. But I've driven enough 
12 of those bush hogs to know that that's not a straight 
13 line. 
14 Q. Okay. And I'll show you your 
15 deposition, page 17, line 22. It's a question and an 
16 answer. Can you read that? 
17 A. Okay. Now, the people that you had 
18 cutting grass with the bush hog, do you know if they 
19 cut up to the pine trees? I'm sure they -- I don't 
20 know where they cut. 
21 Q. So you really don't know how far they 
22 cut. And I know that you're saying that they cut 
23 your property, this big field, but you can't say how 
24 far over to Dr. Morgan's property they actually cut, 
25 can you? 
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1 A. I can•t say exactly where they cut, no.t 
1 
2 Q. Okay. You can•t deny that Dr. Morgan 
3 and his employees cut the grass about two to three 
4 feet on the outside of those pine trees either, can 
5 you? 
6 A. No, anymore than I would tell you that 
7 our people cut grass in that same area. 
8 Q. Yeah. You just don•t know for sure. 
9 A. Right. 
10 Q. And you maintained -- with regard to the 
11 northern boundary of this ditch, you maintained your 
12 side of the ditch, and Dr. Morgan maintained his side 
13 of the ditch. 
14 A. That•s right. 
15 Q. And that ditch in the back, you said --
16 and I•m referring to the northwest corner back here. 
17 You said that it wasn•t changed much. It was changed 
18 a little bit, wasn•t it? 
19 A. From where the -- are you speaking from 
20 where the catch basin is and where we saw the stake 
21 today? 
22 Q. Yes, sir. 
23 A. There•s a little -- it appears to be a 
24 little bit north of where the ditch appeared to have 
25 been, but I think all of that was sort of within the 
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1 ditch. ,• 
2 Now, you have to remember everything is 
3 underground now, and at an earlier time that was a 
4 bigger ditch and a bigger area than we see. If you 
5 go east, you can see that, I think. 
6 Q. Right. But for your development, and I· 
7 think the aerial photographs bear this out, 
8 originally this ditch went on across your property; 
9 correct? 
10 A. Uh-huh. 
11 Q. Is that a yes? 
12 A. Yes, sorry. 
13 Q. And to develop it you did what any good 
14 developer would do. You filled in the ditch and you 
15 put in drains? 
16 A. Right. 
17 Q. Correct, so that you can use your 
18 property more efficiently. 
19 A. Right. 
20 Q. Now, with regard to the ditch, and it's 
21 just this back last corner, the northwest corner, do 
22 you know -- and I don't want you to guess, but do you 
23 know how that ditch was changed during the 
24 development? 
25 A. Well, at some point, as you just said, 
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1 it was totally eliminated. 
I 
2 Q. Right. 
3 A. The ditch has become much less 
4 significant and made more of a swale than a ditch 
5 now, so that you can see the indentation. 
6 Q. Right. 
7 A. But in that regard I know it was 
8 changed. Exactly how much farther north or south it 
9 may be·of its prior location, I can't tell you. 
10 Q. Okay. That's fair enough. Now, you 
11 testified before that you and your family farmed on 
12 your property, over here on Russrand Triangle's? 
13 A. This? 
14 Q. Right. They didn•t farm where Dr. 
15 Morgan had his improvements, did they? 
16 A. No, they wouldn•t have done that. 
17 Q. And you can't say that they farmed back 
18 here on this back strip that Ms. Burch has been 
19 referring to, I guess, as adverse possession claim 
20 number two? 
21 A. I can't say exactly how close to the 
22 line the corn was planted, no, but we were farming 
23 all of this generally up until 
24 Q. Were you personally farming, or were you 
25 leasing that? 
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1 A. I farmed across the street, but not this 
2 particular piece when I was in college. My father 
3 purchased the property on the south side of 
4 Portsmouth Boulevard where all this development is 
5 now when I was in college, and I farmed that. 
6 But I never -- and he subsequently 
7 through various assemblages bought this property. 
8 But I never worked over here, so I never farmed in 
9 the immediate area of the dispute. 
10 Q. Okay. 
11 A. But I know it was farmed. 
12 Q. In general, the big lot? Is that what 
13 you're saying? 
A. All of it, as well as the specific 
15 property here today. 
16 Q. Okay. Well, let me make sure I'm clear 
17 on the record. 
18 When we're talking about after Dr. 
19 Morgan put up his improvements and the pine trees in 
20 here, this area that's in dispute, you never farmed 
21 that part of this strip after those improvements went 
22 in, did you? 
23 A. It would appear not. Otherwise, the 
24 trees would have been harmed, and we didn't knock 
25 down any --
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1 Q. Of his improvements. 
2 A. of the improvements. So it would 
3 appear that we did not. 
4 Q. Right. And you did not -- with regard 
5 to the adverse possession claim number two back there 
6 that Ms. Burch has been referring to, you didn't farm 
7 in there after he put up these improvements either, 
8 did you? 
9 A. I would have thought we --
~0 Q. I'm not asking you to guess. 
11 A. Here is the property that you're asking 
~2 me the question about right there, Mr. Heath. It 
~3 would appear to me that that property is being 
~4 maintained in the same way that this property is 
~5 being maintained here. 
16 I can't tell you if we came on this part 
~7 of the property that's the subject of the second 
~8 claim of adverse possession and planted corn in there 
19 or not, but I would see no reason why we could not. 
20 Q. But you can't state for sure to this 
21 commissioner. 
22 A. I can't say, absolutely right. But I 
23 can see what I can see here. 
24 Q. Right. The picture speaks for itself. 
25 A. Right. 
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1 Q. Now, with regard to your observations of 
2 Dr. Morgan's use of his property and the property 
3 that's in dispute, over the years before you started 
4 to develop this property how often would you visit 
5 the property? 
6 A. Not often. You know, we would be out 
7 there several times a month, probably, during those 
8 years, but not a lot. 
9 Q. Okay. From 1967 until 1977 you were out 
10 there several times a month? 
11 A. Probably. My father developed other 
12 property in the area and we had residential 
13 development going on in the area, so from time to 
14 time r· might be there. But I was not there on a 
15 regular basis, and I'm sure I wasn't looking for 
16 this. 
17 Q. And when you were out there, was it 
18 during the week or on weekends? 
19 A. It probably more than likely would be 
20 during the week. 
21 Q. When you were practicing law is when you 
22 would come out there? 
23 A. Uh-huh. 
24 Q. And why would you go out to visit the 
25 property so often? 
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1 A. Not to the visit this property, but to 
2 visit other properties in the area and I would come 
3 by here. 
4 Q. When you say you would come by, would 
5 you actually physically go on your land, or were you 
6 just driving by? 
7 A. No, I would be on Portsmouth Boulevard 
8 driving by. 
9 Q. Just driving by? 
10 A. Yeah. 
11 Q. Okay. And how often --
12 A. And until the '80s, you know, I couldn't 
13 have come-back here on Taylor Road this way. The 
14 road, Old Taylor Road ran on this side of the 
15 property. 
16 Q. Okay. So you were driving by the 
17 property two to three times per month. How often 
18 would you actually get out and walk to the back of 
19 the property back here where you could see what Dr. 
20 Morgan was doing? 
21 A. Rarely, if ever. 
22 Q. How often would that be? Once a year? 
23 Less than once a year? 
24 A. Yeah. I can't even recall why there 
25 would be -- I'm trying to think why there would have 
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1 been an occasion to do it at all, and I really can't 
2 remember having done it. 
3 Frankly, except for hunting -- and as I 
4 say, we hunted farther back. We really didn't hunt 
5 in this area, so I really wouldn't have had much 
6 occasion to be in this area until the mid-'80s, at 
7 which time the storage occurred of highway equipment. 
8 And I knew the people for Portsmouth 
9 Paving who were doing the highway work, and I was 
10 back here on several occasions. 
11 Q. When you say several occasions, how 
12 many? 
13 A. Oh, probably fiv~ or ten during that 
14 construction. · That was very heavy-duty construction 
15 and dramatically affected what we were doing, so I 
16 would say five to ten times, probably. 
17 Q. And with regard to your location of your 
18 property line, is it safe to say you're relying on 
19 the pins that the surveyor has set for you? 
20 A. I'm relying on -- for the construction 
21 that we have done with regard to Food Lion and the 
22 other properties, I'm relying on the surveys. 
23 Q. The physical survey itself? 
24 A. Right. 
25 Q. But when you go out to visit the 
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1 property, you have the survey in hand, aren't you 
2 relying on where the surveyor has placed the pins on 
3 your property? 
4 A. My engineer and my construction people 
5 are probably doing that, but I am not. 
6 Q. So you're saying that you can look at 
7 the survey and know exactly where your property line 
8 ends and where it begins? 
9 A. I know what the survey is showing me. 
10 That's all. I can't necessarily equate that to the 
11 ground, no. 
12 Q. Okay. That's my point. When you're 
13 equating it to the ground, like me, you're looking at 
14 the pins placed by the surveyor. Is that fair to 
15 say? 
16 A. Well, it's a tough question, because I'm 
17 not sure how you would be looking at it, if that's 
18 your question. But what I rely on with regard to 
19 this dispute is now what my surveyor has identified 
20 on the ground, as well as what he's done with the 
21 survey. 
22 And you and I can talk about it from the 
23 survey, but when we're out there, we're looking at 
24 the stakes, as you are with regard to your surveyor. 
25 Q. Right. With regard to the three to five 
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1 parking places that you say you're going to be 
2 losing, is that three to five parking places based on 
3 the entire adverse possession claim? 
4 And that would be parcel one and parcel 
5 two that Ms. Burch has referred to. 
6 A. What I had honestly presumed.was 
7 thinking about this area right in here, which is the 
8 faint line from where the old fence was, in this 
9 general area. 
10 Now, I haven•t done -- I haven•t run the 
11 square foot of either one of them. 
12 Q. Okay. And for the record when you say 
13 from this point, you're talking about where the new 
14 metal fence is back to the ditch? 
15 A. Yes, but r•m not sure exactly the number 
16 of square feet that it would take to compose those. 
17 That's what my surveyor has advised me that we are 
18 losing, and our attempt to do that has been to locate 
19 that back here. 
20 Q. So the three to five parking places is 
21 not based on what you know. It's based on what the 
22 surveyor has told you? 
23 A. Right. 
24 Q. And you don•t know what exactly 
25 comprises that three to five parking places, whether 
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1 it's from Portsmouth Boulevard all the way to the 
2 ditch or some place in between? 
3 A. Right. 
4 Q. But it is fair to say that if Dr. Morgan 
5 wins his claim in this case, that you can still 
6 develop your property? 
7 A. It can be developed, but it 1 s always 
8 good to have as much parking as possible. 
9 Q. Sure. 
10 A. That 1 s why we're here. 
11 Q. Right. It's always better to have more 
12 property than less; correct? 
13 A. It's always better to have more parking. 
14 It 1 s not necessarily better to have more property if 
15 it serves no purpose. 
16 Q. Do you have any idea what happened to 
17 the bent survey pin on the northwest corner of Dr. 
18 Morgan 1 s property? 
19 A. I never saw it, never knew it was there. 
20 I have no earthly idea. 
21 MR. HEATH: That's all I have. Thank 
22 you. 
23 COMMISSIONER: Redirect? 
24 MS. BURCH: I just have a couple of 
25 follow-up. 
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1 REDIRECT EXAMINATION 
2 BY MS. BURCH: 
3 Q. Mr. Russell, you 1 ve spoken about how 
4 many times you have been to this property and when 
5 you would be in certain areas. 
6 Is that the same typical amount you 
7 would visit any other property that Russrand owns or 
8 that Russell Realty owns? 
9 A. Yes, because most of the -- many of the 
10 properties that we owned are in this same general 
11 area so 
12 Q. So this is no more or no less than 
13 -you're usua~ly visiting other properties? 
14 A. No. Your visits increase as the 
15 activity and the development on the property 
16 increases. 
17 MS. BURCH: That's all I have. 
18 COMMISSIONER: Okay. Do you have any 
19 other witnesses? 
20 MS. BURCH: I do. I have two others 
21 outside. 
22 COMMISSIONER: Would you like to go 
23 ahead? 
24 MS. BURCH: May I go ahead and get them? 
25 {Discussion off the record.) 
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1 J. HENRY GODWIN III, called as a witness 
2 by and on behalf of the Plaintiff, being first duly 
3 sworn, testified as follows: 
4 DIRECT EXAMINATION 
5 BY MS. BURCH: 
6 Q. Mr. Godwin, can you state your name and 
7 place of employment? 
8 A. My name is J. Henry Godwin III. I am 
9 vice president of Pioneer Title. 
10 Q. And how long have you been employed at 
11 Pioneer Title? 
12 A. Fourteen years at Pioneer Title, 
13 another 13 years in the title ·insurance business. 
14 I'm a licensed attorney in the State of Virginia. 
15 Q. And when did you graduate from law 
16 school? 
17 A. Oh, do I have to answer that question? 
18 It was 1972. 
19 Q. And what law school did you attend? 
20 A. William and Mary. 
21 Q. Before attending William and Mary for 
22 law school, where did you do your undergraduate work? 
23 A. William and Mary. 
24 Q. You talked about a long history in title 
25 work. Can you mention any seminars, any additional 
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1 classes you've taken or maybe that you've taught 
2 since the time when you became a licensed attorney? 
3 A. Pioneer Title gave seminars for a period 
4 of time for continuing legal education. We were 
5 certified by the bar for credit for CLE. 
6 I have to take both for my law degree, 
7 as you're aware, continuing legal education, and also 
8 as an agent for the issuance of title insurance we 
9 have to get 16 hours of continuing education every 
10 bi-annual. 
11 Q. In addition to the things that you've 
12 described, can you outline for me your 
13 responsibilities at Pioneer Title? 
14 A. I'm responsible for the production of 
15 titles, insurance policies, the review of titles, 
16 title problems, that sort of thing. 
17 Q. And is that the same work that you were 
18 doing when you first went to work at Pioneer Title? 
19 A. Yes, it is. 
20 Q. And prior to that when you were doing 
21 the 13 years of title work before you were at Pioneer 
22 Title? 
23 A. I was employed by Lawyer's Title 
24 Insurance. And prior to that I spent a year and a 
25 half in private practice with a small firm in 
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1 Norfolk, again doing real estate related matters. 
2 Q. If I can turn your attention to the 
3 property that we•re here to talk about today, I'm 
4 going to be talking about Dr. Morgan•s property. 
5 And if you want me to pull out the 
6 pictures, I can show you what I'm talking about. But 
7 when I say Dr. Morgan's property, do you know which 
8 property I'm speaking about? 
9 A. I do. 
10 Q. And are you familiar with the property 
11 that Dr. Morgan owns in Chesapeake, Virginia? 
12 A. I have looked at the title work for 
13 that. 
14" Q. And related to that, has that also 
15 caused you to look at the title work related to the 
16 property which Russrand Triangle owns to the west of 
17 Dr. Morgan's property? 
18 A. I have also looked at the title to that 
19 property. 
20 Q. If we can start with talking about the 
21 title for Dr. Morgan's property. 
22 MR. HEATH: Before we get any further, I 
23 just want to state for the record an objection. 
24 I understand that Mr. Godwin is a 
25 licensed attorney, but I think what he is about to 
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1 testify to is a matter of law, something that the 
2 commission in chancery is supposed to make findings 
3 on. 
4 And I don't think it's appropriate to 
5 give opinions on matters of law. The record in the 
6 clerk's office will speak for itself. 
7 MS. BURCH: Your Honor, if we can wait 
8 to see if that's what Mr. Godwin actually does. 
9 My intention is to have him trace the 
10 chain of title to show why Russrand Triangle believes 
11 where the line is -- in terms of the chain of title 
12 where the property line should be versus the line 
13 that Dr. Morgan is seeking for it to be based on 
14 their adverse possession. 
15 We can't get to the second one unless we 
16 know where the title line is. 
17 COMMISSIONER: I will overrule the 
18 objection at this time, and I find that Mr. Godwin 
19 qualifies as an expert witness. 
20 MS. BURCH: Thank you. 
21 MR. HEATH: And in which field? Was 
22 that clarified? 
23 COMMISSIONER: In the field of knowledge 
24 of real estate law. 
25 BY MS. BURCH: 
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1 Q. If we can start, I'm sure you've looked 
2 at the title going quite far back. Do you know how 
3 far you went back from where -- the property we're 
4 now talking about that Dr. Morgan owns? 
5 A. The property both that Dr. Morgan owns 
6 and Russrand Triangle are basically coming off of a 
7 plat of the L. M. Coffman farm recorded in Map Book 
8 20 at page 100 now in the Clerk•s Office, Circuit 
9 Court of the City of Chesapeake. 
10 Q. I'm showing you what•s been marked as 
11 Plaintiff's Exhibit 2. Is that the map that you•re 
12 referring to? 
13 A. -That is a copy of that map, yes. 
14 Q. And in terms of the map that you're 
15 talking about, which of the lots on this map showing 
16 the Coffman farm shows the property that Dr. Morgan 
17 owns and which Russrand Triangle owns? 
18 A. Basically, the property that Dr. Morgan 
19 owns is parcel or lot 11. It is a -- I don't know 
20 how you describe the shape of that, much like a 
21 triangle. 
22 And Russrand Triangle owns parcel 12, 
23 each showing that were originally ten acres on the 
24 plat. 
25 Q. The Coffman farm that you•re talking 
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1 about, when was this map book done in terms of when 
2 the lots were separated this way? 
3 A. As it states on the plat on the 
4 subdivision itself, it was surveyed on December 13th 
5 through 17th, 1932. 
6 Q. Now, I don't think we need to start back 
7 in 1932. But have you looked at the chain of title 
8 documents that run from this period of time for lot 
9 11 up until Dr. Morgan purchasing the property? 
10 A. Yes. I have copies of those, and they 
11 go back I would say that the operative document, 
12 first of all, is a deed of correction and 
13 confirmation dated January 8th, 1979, between Foster 
14 Venturini,· George Norris and Dorothy Norris and Lewis 
15 Morgan and Aubrey Morgan, wherein it states in the 
16 second paragraph that the Venturinis had conveyed the 
17 property to Foster Venturini all of lot 11 as shown 
18 on the plat of L. M. Coffman farm. 
19 Each deed prior in the chain of title, 
20 while not mentioned -- not each one mentioning lot 
21 11, goes back to a common source that does mention 
22 lot 11 as being the appropriate designation of the 
23 property. 
24 Q. You've mentioned a deed of correction 
25 that was done in 1979. I'm showing you what's been 
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1 marked as Plaintiff's Exhibit 7. Is that the same 
2 deed of correction and confirmation which you 
3 mentioned? 
4 A. It is. 
5 Q. In 1979 this was recorded. I'm assuming 
6 sometime prior to this Dr. Morgan must have obtained 
7 title to what we've been talking about as lot or 
8 parcel 11. Have you reviewed that deed as well? 
9 A. Yes. There was a deed from George C. 
10 Norris to Aubrey Morgan dated August the 4th, 1970. 
11 It shows a portion of -- or it shows a metes and 
12 bounds description of property conveyed from Mr. 
13 Norris to Dr. Morgan. 
14 It has in its derivation, and I have 
15 looked at that previously, a deed from I. H. Haywood 
16 into George Norris. Again taking the chain back on 
17 that particular piece, you get back again to a deed 
18 which references lot 11. 
19 Q. I'm showing you what's been previously 
20 marked as Plaintiff's No. 5. Is that the 1970 deed 
21 that you were referring to regarding Dr. Morgan and 
22 George Norris? 
23 A. It is. 
24 Q. All right. That covers one portion of 
25 what was lot 11. Are there other conveyances through 
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1 which Dr. Morgan obtained part of parcel or lot 11? 
2 A. Yes, there are. 
3 Q. Okay. 
4 A. There was a deed again from George 
5 Norris to Aubrey Morgan September the 18th, 1967, in 
6 Book 1496, page 197. 
7 Q. And I'm showing you what's been marked 
8 as Plaintiff's Exhibit 4. Is that the deed which 
9 you're referring to? 
10 A. That is correct. 
11 Q. And this 1967 deed, did you do the title 
12 work back on that portion of Dr. Morgan's property as 
13 well? 
14 A. I did take the title back to that. 
15 Q. And what did that review of title show 
16 you regarding this portion of property? 
17 A. Again, this was another portion of the 
18 Haywood parcel. Again, it is a metes and bounds 
19 description, but again, it was a -- Norris had only 
20 portions of parcel 11. 
21 Q. Are there any other deeds between Norris 
22 and Dr. Morgan regarding lot 11? 
23 A. Yes. There's one other deed, December 
24 the 28th, 1978, Deed Book 1832, page 247. 
25 Q. And I'm showing you what's been marked 
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1 as Plaintiff's Exhibit 6. Is that the same deed that 
2 you've just referred to from 1978? 
3 A. That is correct. 
4 Q. And did you do the title work back on 
5 this deed as well? 
6 A. Yes. 
7 Q. What did that show you? 
8 A. Again, it takes you back to portions of 
9 lot 11. 
. 10 Q . You mentioned that you've also completed 
11 title work for what is marked on the Coffman farm 
12 plat, Plaintiff's Exhibit 2, as Russrand Triangle's 
-13 property. 
14 Are you familiar with the chain of title 
15 on that property? 
16 A. Yes, I am. 
17 Q. I don't think we need to go through each 
18 of the deeds, but going back through that chain of 
19 title as well, are references of the Coffman farm 
20 found? 
21 A. Yes, they are. 
22 Q. And have you found any problems when 
23 doing the title from that side regarding the property 
24 now owned by Russrand Triangle? 
25 A. No, I have not. 
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1 MS. BURCH: Your Honor, we could talk 
2 about the title of this property all day, but those 
3 are the only deeds we've put forth. 
4 If more detail is needed on the actual 
5 chain -- I think we've reached a point where it 
6 isn't. So I don't have any more questions for Mr. 
7 Godwin, unless there is a need for me to go into more 
8 detail on this. 
9 MR. HEATH: And I talked to Ms. Burch 
10 .about this before. We stipulate that Russrand owns 
11 its property, and Dr. Morgan owns his property. The 
12 question is where is the property line between the 
13 two. 
14 COMMISSIONER~ Okay. And nothing that 
15 you have to ask Mr. Godwin is going to establish 
16 that, per se. 
17 MS. BURCH: Absolutely not, but I have 
18 him here purely to do the chain. 
19 MR. HEATH: And I just have, I guess, 
20 one question, maybe two of him. 
21 CROSS-EXAMINATION 
22 BY MR. HEATH: 
23 Q. With regard to the Coffman farm plat 
24 that's Exhibit No. 2, the northern boundary of lot 11 
25 is a ditch; is that correct? 
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1 A. That is what it shows on the plat, yes, 
2 sir. 
3 Q. Okay. Do you know if that ditch has 
4 changed over the years? 
5 A. Physically? 
6 Q. Yes, sir. 
7 A. No, I'm not aware of it physically 
8 moving. I would assume that it was a -- based upon 
9 this plat that it was a ditch between two farms out 
10 there at the time. 
11 Q. But you don't even know that for sure, 
12 do you? 
13 A. No. There's ·no way to tell. 
14 MR. HEATH: Okay~ That's all I have. 
15 THE WITNESS: Is that it? 
16 MS. BURCH: That's it. 
17 THE WITNESS: Thank you. 
18 (Witness excused.) 
19 MS. BURCH: I don't know how we did it 
20 before, if all these exhibits have been admitted or 
21 if I need to move to admit them. I'll switch out the 
22 copies. You've got some of my copies, and I'll give 
23 you all the originals. 
24 COMMISSIONER: Why don't you just for 
25 the record move to admit them? 
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1 MS. BURCH: All right. Plaintiffs have 
2 exhibits --
3 COMMISSIONER: Let me give them back to 
4 you, and then you give me the ones you want to admit. 
5 MS. BURCH: All right. We've worked 
6 through Exhibits 1 through 6 at this point of 
7 plaintiff's, and I would just move to enter those. 
8 MR. HEATH: No objection to that. You 
9 also have the photos. 
10 MS. BURCH: Oh, I do, which are 10, 11 
11 and 12. 
12 MR. HEATH: No objection to those 
13 either, Your Honor. 
14 COMMISSIONER: Okay.· We will accept 
15 those into evidence, then. 
16 (Plaintiff's Exhibits 1 through 6 and 10 
17 through 12 were received in evidence.) 
18 MS. BURCH: All right. In reassembling 
19 the exhibits I believe there was also a No. 7. I 
20 think I only did 1 through 6, but there is also a 
21 No. 7, which is the deed of correction which I would 
22 move to enter as well. 
23 MR. HEATH: No objection. 
24 COMMISSIONER: All right. 
25 (Plaintiff's Exhibit No. 7 was received 
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1 in evidence.) 
2 
3 GERARD BRUNICK, called as a witness by 
4 and on behalf of the Plaintiff, being first duly 
5 sworn, testified as follows: 
6 DIRECT EXAMINATION 
7 BY MS. BURCH: 
8 Q. Mr. Brunick, can you state your name and 
9 address, please? 
10 A. . Gerard Brunick, B-r-u-n-i-c-k, 1805 
11 Claiborne Place, Virginia Beach, Virginia. 
12 Q. And can you tell us where you•re 
13 e~ployed? 
14 A. r•m employed with Engineering Services, 
15 Inc., a civil engineering and land surveying firm. 
16 Q. Before coming to Engineering Services, 
17 did you attend college? 
18 A. I attended Old Dominion University. 
19 Q. And what did you study while at Old 
20 Dominion? 
21 A. I was an engineering student. 
22 Q. And after leaving Old Dominion -- did 
23 you receive a degree before you left ODU? 
24 A. No. 
25 Q. After you left Old Dominion, where did 
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; 1 you go to work? 
2 A. I began working at a firm called Talbot, 
3 Wermers, and Standing at the time as a rodman on a 
4 survey party. 
5 Q. And did you continue with that same type 
6 of work for Talbot? 
7 A. For a number of years until 1974. 
8 Q. And what happened in 1974? 
9 A. I left Talbot, Wermers and Associates 
10 with Lyle Wermers, who was one of the principals of 
11 the firm, and with a couple of other people we 
12 started Engineering Services. 
13 Q. And so from 1974 to present date you've 
14 been employed by Engineering Services? 
15 A. Yes. 
16 Q. What type of work have you completed 
17 while you've been employed at Engineering Services? 
18 A. Land title surveys, engineering surveys, 
19 that sort of work. 
20 Q. And what positions have you held within 
21 that company, if any? 
22 A. I was a -- when I began with Engineering 
23 Services I was not licensed, so I was a survey party 
24 chief. After getting licensed I became chief 
25 surveyor, and I was an officer with the company. I'm 
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;1 now president of the company. 
2 Q. And how long have you been president of 
3 Engineering Services? 
4 A. Probably around 20 years. 
5 Q. How many employees are employed by 
6 Engineering Services besides yourself? 
7 A. Thirty-one. 
8 Q. And you mentioned becoming a licensed 
9 surveyor. When did that happen? 
10 A. 1976. 
11 Q. And have you been fully licensed since 
12 that time? 
13 A. Yes, I have.- · 
14 Q. And still are today? 
15 A. Yes. 
16 Q. Are there any other states in which you 
17 are licensed as a surveyor? 
18 A. I'm licensed in North Carolina. 
19 Q. And for how long have you been licensed 
20 in North Carolina? 
21 A. Since 1978. 
22 Q. And is that license current to date? 
23 A. Yes, it is. 
24 Q. In connection with either your license 
25 as a land surveyor or maybe your just general work, 
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1 ~ave you attended any type of seminars or classes 
2 over the years regarding land survey? 
3 A. Yes, I have. North Carolina has a 
4 continuing education requirement of 15 hours a year, 
5 and so in order to keep my North Carolina license 
~ current, I get 15 hours a year. 
7 Q. What type of classes do you attend to 
8 fulfill those 15 hours? 
9 A. Classes in boundary retracement, global 
10 positioning system surveying, professionalism, things 
11 like that. 
12 Q. Are you a member of any professional 
13 associations or trade organizations related -to 
14 surveying? 
15 A. Yes, I am. 
Q. Can you tell me what those are? 
17 A. I'm a member of the Virginia Association 
18 of Surveyors, the American Congress of Surveying and 
19 Mapping, and the American Council of Engineering 
20 Companies, the council of professional surveyors of 
21 that organization. 
22 Q. Have you held any offices in any of 
23 those trade organizations since you became a member? 
24 A. I was the president of the local chapter 
25 of the Virginia Association of Surveyors. 
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1 ; Q.· If I can turn your attention to what 
2 we're here about today, and I'm going to open up 
3 what's been marked as Plaintiff's Exhibit 1 and throw 
4 it back in everyone's way again. 
5 Are you familiar with what's marked as 
6 Plaintiff's Exhibit 1? 
7 A. Yes, I am. 
8 Q. And do you know who prepared this 
9 document that's Plaintiff's Exhibit 1? 
10 A. My firm prepa~ed it, yes. 
11 Q. Looking specifically at Plaintiff's 
12 Exhibit 1, what property is shown on this 
13 particular 
14 A. The boundary lines between the 
15 properties of Dr. Morgan and, I believe, his brother 
16 ·and the property of Russrand Triangle Associates. 
17 Q. And when did you first become familiar 
18 with the property that is shown on Plaintiff's 
19 Exhibit 1? 
20 A. I have a chronology. Can I get that 
21 out? 
22 Q. Sure. You're going to have to show it 
23 to Mr. Heath, but you can get it out. 
24 A. Sure. 
25 Q. The question I had asked you was when 
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1 did you tirst become familiar with the property which 
2 is shown on Plaintiff's Exhibit 1? 
3 A. I personally became involved with the 
4 property in January or February of 1998. 
5 Q. And what caused you to become involved 
6 with this property? 
7 A. An apparent encroachment of improvements 
8 along the north-south property line as shown on 
9 Exhibit 1. 
10 Q. And was there a s~rvey or some type of 
11 plat that was done that showed these encroachments in 
12 '97? 
13 A. My firm had been retained by Russrand to 
14 design shopping center improvements on their 
15 property. And Russrand supplied to us at that time a 
16 boundary survey of their property, as well as a 
17 topographic survey which had been prepared by another 
18 firm. 
19 We got that topographic information in 
20 digital form and used it in the preparation of the 
21 base sheets for our design. That topographic 
22 information dated from 1997, and it was the first 
23 document I've seen which showed the encroachments 
24 across the line between Morgan and Russrand. 
25 Q. And the boundary survey that you just 
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1 were referr~ng to, do you know who completed that? 
. . ( 
2 A. That survey was done by Hassell and 
3 Folkes. 
4 MS. BURCH: That one is straight out of 
5 the deposition, so we need to put another number on 
6 it. It's also the one attached to our lawsuit. 
7 MR. HEATH: The only objection I would 
8 have to this is if it's being submitted for the 
9 opinions of Hassell and Folkes, who are not here to 
10 testify. 
11 MS. BURCH: It is not. 
12 MR. HEATH: Okay. 
13 BY MS. BURCH: 
14 Q. Mr. Brunick, I'm showing you an exhibit 
15 which we haven't marked yet. 
16 MS. BURCH: And I think we're up to 13, 
17 if I can stick a sticker on it for identification 
18 purposes. 
19 (Plaintiff's Exhibit No. 13 was marked 
20 for identification.) 
21 BY MS. BURCH: 
22 Q. Have you ever seen before what I've just 
23 marked as Plaintiff's Exhibit No. 13? 
24 A. Yes, I have. 
25 Q. And is that the work by Hassell and 
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1 Folkes that you ~ere referring to? 
2 A. Not entirely. The topographic 
3 information which is on this drawing, that is, the 
4 ground elevation numbers and the existing physical 
5 features, were taken from the Hassell and Folkes 
6 boundary and.topographic survey. 
7 There is other information on here which 
8 is design information which we prepared. 
9 Q. Looking at Plaintiff's Exhibit 13, can 
10 you show where you believe the proper~y line to be 
11 that is now in dispute? 
12 A. Yes. 
13 Q. And you may need· to move this closer so 
14 that everyone can see it. If you will go ahead, 
15 please. 
16 A. · I don't know how to describe it so it 
17 will be clear in the transcript. 
18 But the property line in question runs 
19 from Portsmouth Boulevard, which is not identified as 
20 such but is in the vicinity of text saying four-inch 
21 solid yellow line, and then running up the sheet, 
22 which is north, to a point which is close to a 
23 proposed catch basin which is shown on this drawing. 
24 The line is identified with a bearing 
25 and distance of south 04 degrees, 40 minutes, 34 
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1 seconds east, 232.54 feet. 
2 Q. In terms of actually touching the 
3 drawing, is that the dark solid line there that 
4 you've just described? 
5 A. Yes, it is. 
6 Q. And·you mentioned that there were some 
7 encroachments that were across that property line. 
8 Can you tell me what those were or are? 
9 A. As indicated on this drawing, a line 
10 with Xs, which is a symbology for a fence .line. It's 
11 identified as a six-foot wooden fence on the 
12 drawing. There is also a building which is 
13 identified as a shed. 
14 There's a double line representation 
15 which is identified as a block retaining wall, and 
16 there's also two sewer clean-outs connected by a 
17 dashed line, which indicates an underground pipe 
18 running approximately parallel to the property line. 
19 Q. And at the time when you were contacted 
20 by Russrand Triangle to first become involved with 
21 this, had you worked on any prior projects with Mr. 
22 Russell? 
23 A. Personally, I don't believe I had, no. 
24 Q. And have you been paid and are 
25 continuing to be paid for your services related to 
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1 this property that is s~own on Plaintiff's Exhibit 
2 No. 1? 
3 A. Yes, I am. 
4 Q. Can you tell me what your rate is for 
5 your work related to this matter? 
6 A. My rate· is -- I think it's $120 an 
7 hour. I'm not sure. 
8 Q. And if that is your rate, is that the 
9 same thing you would be charging for sitting here 
10 today? 
11 A. Yes. 
12 Q. Okay. If I can turn your attention back 
13 to what's shown on Plaintiff's Exhibit No. 1, you've 
14 just described a property line and some 
15 encroachments. Are those shown on this exhibit as 
16 well? 
17 A. Yes. The solid, very dark blue line 
18 with the symbology PL through it is the property line 
19 -- is our representation of the property line as 
20 shown on the previous exhibit. 
21 We have also shown the fence I referred 
22 to as the old six-foot wood fence, and it's 
23 represented by a line with circles running through 
24 it. That fence is no longer there, which is why 
25 we've indicated it as the old six-foot wood fence. 
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1 We're also showing a one-story frame 
2 shed encroaching -- setting on the property line. 
3 That is not -- well, I'm not sure. May I see that? 
4 That is not the same shed that was shown 
5 on the previous exhibit. That's a shed that exists 
6 now. The previous shed has been moved. There is 
7 also another fence which encroaches, which is 
8 indicated as the new fence, eight-foot chain-link 
9 fence. 
10 Q. When Russrand Triangle asked you to 
11 become involved with this project, what work did you 
12 start on in the, it sounds like late '90s time frame 
13- related to this property? 
14 A. I was attempting to determine if the 
15 boundary line in that vicinity as shown on the 
16 Hassell and Folkes plat was indeed correct. 
17 Q. And what type of research or work did 
18 you have to do in order to make such a determination? 
19 A. I basically researched all of the 
20 property from Old Taylor Road west to this line to 
21 determine whether or not all of the property 
22 described in the various deeds would fit in the area 
23 that was there, or whether, in fact, this property 
24 line was incorrect. 
25 Q. When you talk about Old Taylor Road, on 
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1 our Plaintiff's Exhibit No~ 1 w~uld that be off to 
2 the east off of the drawing? 
3 A. Yes. 
4 Q. And when completing that work, what were 
5 your findings from working through the title from Old 
6 Taylor Road to the edge of Dr. Morgan's property? 
7 A. I found that all of the property 
8 described in the deeds would fit in the area that was 
9 there, and concluded that the property line shown on 
10 the Hassell and Folkes boundary was correct. 
11 Q. We've talked in general about a chain of 
12 title. If I may, I think it may be easier if I get 
13 another exhibit that you prepared. 
14 MS. BURCH: Len, the one you've seen 
15 before, the transparencies. 
16 MR. HEATH: That's fine. 
17 MS. BURCH: We're up to 14, I think, if 
18 I can mark this collectively as one exhibit. Is that 
19 all right with the court, or do you want --
20 COMMISSIONER: Sure. 
21 MR. HEATH: Yeah, that's fine with me. 
22 MS. BURCH: I think we're up to No. 14. 
23 How can we put this so that everyone --
24 MR. HEATH: Why don't we do it like 
25 this? I think it will be easier to see some of the 
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2 (Plaintiff's Exhibit No. 14 was marked 
3 for identification.) 
4 BY MS. BURCH: 
5 Q. Okay. I've just stuck a sticker on 
6 what's been marked as Plaintiff ,-s Exhibit 14. It's a 
7 series of transparencies mounted on a piece of foam 
8 board. Are you familiar with this? 
9 A. Yes. I had this prepared. 
10 Q. Okay. And through using what's been 
11 marked as Plaintiff's Exhibit 14, can you show the 
12 work that you were just describing you did to 
13 determine that the property line shown-on the Hassell 
14 and Folkes survey was correct? 
15 A. Yes. And if you don't mind, I •m going 
16 to use my copies of the deeds in the chain, because I 
17 have some marginal notes on them. 
18 Q. All right. Well, we have copies here as 
19 well, so I'll try to reference the exhibit number 
20 when you get to them, if that's all right with the 
21 court. 
22 COMMISSIONER: Sure. 
23 A. And we begin with the Coffman farm, 
24 parcel 11 of the Coffman farm. 
25 BY MS. BURCH: 
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1 Q. If I can interrupt you for~one second, 
2 we've already marked one picture as Plaintiff's 
3 Exhibit 2. Is that the same as what you've just 
4 pulled out? 
5 A. Yes, it is. 
6 Q. Okay. Go ahead. 
7 A. And I began by just drawing to scale a 
8 portion of parcel 11 of the Coffman farm, the extreme 
9 westerly portion of it, because all of the 
10 conveyances in and out fell within parcel 11. 
11 It's a broken line representation of 
12 this large tract. But everything we were dealing 
13 with was in the westerly 150 to 200 feet, so just to 
14 make it something easy to handle, that's the way I 
15 represented it. 
16 Q. So the first transparency, the bottom 
17 one in your stack~ is supposed to represent parcel 11 
18 regarding the Coffman farm? 
19 A. The westerly portion of parcel 11. 
20 Q. What's the next thing that you came to 
21 in doing your work? 
22 A. Okay. The next deed I dealt with was 
23 the conveyance from Spruill into Norris recorded in 
24 1324 at 99. 
25 Q. I'm showing you an exhibit that's been 
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1 marked as Plaintiff's Exhibit 3, but hasn't;been 
2 entered into the record. Is this the same deed that 
3 you're referring to? 
4 A. Yes, it is. I've got some notes as 
5 well, or maybe I do. 
6 Q. And can you tell us what the deed you've 
7 just described, the Spruill to Norris conveyance, 
8 indicates? 
9 A. Spruill to Norris conveyed the westerly 
10 portion of parcel 11, and we made a scale drawing of 
11 that conveyance as best we could. 
12 Beginning at a pipe on the north line of 
13 old Suffolk Boulevard and the division line between 
14 parcel 11 and the land now or formerly of E. I. 
15 Hopkins, and E. I. Hopkins is shown on the Coffman 
16 farm plat, Exhibit No. 2. So this line is the line 
17 between parcel 11 and Hopkins. 
18 It begins with a course, it says, due 
19 south along the division line 192.72 feet. That 
20 course says due south, but in fact, the description 
21 is in a clockwise direction. It should be saying due 
22 north. 
23 But it calls for a concrete post, which 
24 -- well, on the Coffman farm it was a pipe, and this 
25 calls for a concrete post. But it becomes obvious 
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1 with the next course that the direction shouldq in 
2 fact, be due north. 
3 Thence north 76 30, 150 feet, and 76 30 
4 is the bearing of the northerly line of parcel 11 of 
5 the Coffman farm. It's important to note also that 
6 that line is indicated as a ditch on the Coffman farm 
7 plat, although this deed does not refer to it as 
8 such. 
9 The next course is southerly, in a 
10 southerly direction 226.58 feet, more or less, to a 
11 point in the northern line of the old Suffolk 
12 Boulevard, which point is distant 125 feet along old 
-13 Suffolk-Boulevard. 
14 That course is -- the description of 
15 that line in my opinion is what's caused all of these 
16 problems, because 226.58 feet is grossly in error. 
17 We don't know why. The distance was probably 
18 something like 246 feet. 
19 However, this description is up the 
20 northerly line of -- along northerly of Coffman farm, 
21 which was a ditch, a discernible physical feature. 
22 This description is 125 feet along Portsmouth 
23 Boulevard, along the right-of-way line of Portsmouth 
24 Boulevard. This description is southerly connecting 
25 those two points. 
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1 In my opinion as a surveyor, it is what 
2 it is. It goes from the ditch to the right-of-way 
3 line of Portsmouth Boulevard. And although the 
4 description is 226.58 feet, it's as long as it has to 
5 be to get from the ditch to the right-of-way line of 
6 Portsmouth Boulevard. 
7 Q. Regarding the conveyance you've just 
8 described from Spruill to Norris, this northern line 
9 of the pieces of property, that's the same as was 
10 shown on parcel 11 of the Coffman farm? 
11 A. Yes. In my opinion, yes, it is. It is 
12 the same. It uses the same bearing, as do all of the 
13 bearings in this description. 
14 Q. What is the next conveyance that you 
15 looked at regarding this property? 
16 A. This is where it gets a little makes 
17 it a little easier to see. The next conveyance is 
18 Norris to Morgan recorded in Deed Book 1496 at page 
19 197. 
20 Q. That deed has been previously marked as 
21 Plaintiff's Exhibit 4. 
22 A. Okay. This deed intended to convey, as 
23 it says in the deed, the westernmost part of the same 
24 property conveyed to George Norris and Dorothy Norris 
25 by deed of Lowry Spruill. That is to say, the intent 
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1 is to convey the westerly portion of the previously 
2 described property. 
3 Q. In reviewing the legal description 
4 that's provided on the Norris to Morgan deed, did you 
5 encounter some problems regarding the figure it 
6 created? 
7 A. Yes. And as I said before, the westerly 
8 distance of 226.58 feet is what caused the problem. 
9 At the time I prepared this drawing, I was 
10 speculating as to how it got into this 
11 configuration. 
12 And what I decided or what made sense 
13 and what worked mathematically was that whoever had 
14 created this geometric figure had. started at the 
15 southwest corner of the property conveyed into 
16 Norris, went the required 125 feet to the southeast 
17 corner, and up the easterly line to the northeast 
18 corner of the property. 
19 And at that point he had two courses 
20 which just wouldn't work by distance, so he used a 
21 technique used by surveyors when they're trying to 
22 locate an unknown point called a distance-distance 
23 intersection. 
24 And basically, he took the called-for 
25 distance along the northerly line of the Norris 
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1 conveyance and he took the called-for distance along : 
2 the westerly line, and he intersected them, 
3 basically, swung two arcs, as I've tried to portray 
4 in this drawing. 
5 You can see the arcs dashed. These are 
6 the distances called for in the previous conveyance. 
7 Now, understand that everything that was 
8 conveyed from Norris to -- I'm sorry, from Spruill to 
9 Norris is not being conveyed from Norris to Morgan. 
10 So part of the property that he used to do this 
11 intersection doesn't show up in the description. 
12 This dashed line is the easterly line of 
13 the conveyance into Norris. He goes 150 feet, which 
14 was what was called for along the northerly line, 
15 swings an arc, he goes 226.58 from this point, swings 
16 an arc-, and intersects them. 
17 That gives him this figure, out of which 
18 then he conveys the westerly 110 feet, creates a 
19 parallel line -- a line parallel to this line, 110 
20 feet over and creates the figure. And that's what's 
21 described in the conveyance from Norris to Morgan. 
22 Q. The westerly line that is shown on 
23 Norris to Morgan, is that the same western line that 
24 was shown on the conveyance from Spruill to Norris? 
25 A. No, it's not. And you can see when you 
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1 overlay the figure created with -- the figure in 
2 purple is the conveyance into Norris, and the figure 
3 in green is the conveyance from Norris to Morgan. 
4 Q. With the green line being the conveyance 
5 from Norris to Morgan, is that to the east or to the 
6 west of the line that was conveyed from Spruill to 
7 Norris? 
8 A. It is to the west. 
9 Q. What is the next deed or conveyance that 
10 you looked at in trying to recreate Dr. Morgan•s 
11 property? 
12 A. Okay. The next conveyance was a small 
13 strip of land to the west -- or I'm sorry, to the 
14 east of this -- I'm sorry. I'm trying to be clear. 
15 The next conveyance is a narrow strip of land to the 
16 east of the first conveyance from Norris to Morgan. 
17 It basically recites the easterly line 
18 of the previous conveyance from Norris to Morgan, 
19 uses the northerly line created in the previous 
20 conveyance from Norris to Morgan and projects it east 
21 at the rear ten feet, goes 15 feet east along the 
22 right-of-way line of old Suffolk Road, Portsmouth 
23 Boulevard, and then connects the lines. 
24 The significant feature is that it uses 
25 the erroneously created northerly line of Morgan as a 
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1 basis to create this parcel. 
2 Q. And this erroneous northern line that 
3 you're showing, is that marked in green on 
4 Plaintiff's Exhibit 14? 
5 A. Yes, it is. 
6 Q. And is that north or south of the purple 
7 line which was representing the top of lot 11 in the 
8 Coffman farm plat? 
9 A. It is south. 
10 Q. This conveyance you've just been talking 
11 about, is it also from Norris to Morgan? 
12 A. Yes, it is. 
13 Q. And was it also recorded through a deed 
14 in the clerk's office? 
15 A. Yes. It was recorded in Deed Book 1580 
16 at 441. 
17 Q. For the record, that deed has been 
18 previously marked as Plaintiff's Exhibit 5. 
19 After Dr. Morgan purchased this middle 
20 portion you've just spoken about, were there any 
21 other purchases which Dr. Morgan made from Mr. 
22 Norris? 
23 A. Yes, there are later purchases. 
24 Q. Okay. Do any of those factor into the 
25 chain that you have been trying to create to show us 
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1 Dr. Morgan's property? 
2 A. Yes, they do. 
3 Q. Okay. 
4 A. The next conveyance that I looked at is 
5 Hodges Ferry Shopping Center, Incorporated into 
6 George Norris recorded in Deed Book 1586 at page 40. 
7 Q. And does that represent property to the 
8 east or west of the property you've just described 
9 Dr. Morgan purchasing from Mr. Norris? 
10 A. It is to the east of that property. 
11 Q. And are there any problems with that 
12 legal description ~egarding the conveyance from 
13 Hodges Ferry to Norris? 
14 A. There are some minor, minor problems. 
15 But basically, what this conveyance did is attempted 
16 to convey -- or what this did is it conveyed 
17 property, a parcel of land adjacent to and east of 
18 the original parcel conveyed from Spruill to Norris. 
19 That is to say, the westerly line of 
20 this parcel is the easterly line of the parcel 
21 conveyed from Spruill to Norris. It is described by 
22 metes and bounds. It doesn't close mathematically by 
23 about two feet in a northerly and southerly 
24 direction. 
25 The impact of that is that if, in fact, 
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1 this 192.72 foot dimension is correct, that this 
2 198.92 foot dimension on the east side is probably 
3 about two feet shorter. That's just the math of it. 
4 That's not the result of a survey. 
5 This as it's drawn is drawn as if this 
6 198.92 feet is, in fact, correct. 
7 Q. And is that what creates this notch at 
8 the top northern part of the property? 
9 A. That notch is the result, I believe, of 
10 two ditches -- the way two ditches intersected. I'm 
11 not real sure on why that notch is there. 
12 MR. HEATH: I'm goi~~ to object to his 
13 speculation. 
14 COMMISSIONER: Sustained. 
15 BY MS. BURCH: 
16 Q. If you can show us, how does the 
17 property that you've just spoken about relate to the 
18 previous property which Mr. Norris purchased from the 
19 Spruills? 
20 A. Would you repeat your question, please? 
21 Q. I just wanted you to take the paper 
22 out. 
23 I was trying to show -- you've talked 
24 about two pieces of property that Mr. Norris bought 
25 at this point. Where are the two in relation to one 
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2 A. They are adjacent and contiguous. 
3 Q. So they touch, or their legal 
4 descriptions would touch? 
5 A. Yes. And at this point in time Mr. 
6 Norris owns this parcel just conveyed to him and the 
7 remainder of what he purchased originally, which is a. 
8 triangular shaped piece between Dr. Morgan and this 
9 piece he recently acquired. 
10 Q. So there's still something left for Dr. 
11 Morgan to purchase? 
12 A. Yes. 
13 Q. Does there come a point where Dr. Morgan 
14 does purchase that triangle you've just described? 
15 A. Yes. In Deed Book 1832 at page 247 Mr. 
16 Norris conveys a parcel of land adjacent and to the 
17 east of Dr. Morgan's property and contiguous with Dr. 
18 Morgan's property. 
19 Q. For the record, that deed has been 
20 marked as Plaintiff's Exhibit 6. 
21 Through this purchase does Dr. Morgan 
22 acquire title to both the triangle you previously 
23 described and what was shown in purple on your last? 
24 A. Yes, he does. You can see the 
25 triangular piece here and the parcel he just -- that 
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1 Norris acquired in the previous conveyance. Those 
2 two parcels make up the parcel conveyed to Dr. 
3 Morgan. 
4 Q. Is there anything regarding the legal 
5 description in the deed from Norris to Morgan that 
6 causes a problem in terms of this configuration? 
7 A. The description of the property up in 
8 the northwest corner of this parcel of land gets 
9 pretty tortured trying to get all of these parcels to 
10 fit together. 
11 And if I can read part of it: Beginning 
12 at a pin on the north side of Portsmouth Boulevard at 
13 the southeast corner of that parcel conveyed to 
14 Aubrey F. Morgan by deed of George Norris, et ux, 
15 dated August 4th, 1970, duly recorded. 
16 That point of beginning is the southeast 
17 corner of the parcel conveyed by Deed Book 1580 at 
18 441, the long narrow piece of property. 
19 It recites the easterly line of that 
20 conveyance as the westerly line of this conveyance, 
21 196.96 feet to the northeast corner of the Morgan 
22 parcel, again, the sliver parcel which was conveyed 
23 to Dr. Morgan; thence running south 85 degrees, 31 
24 minutes, 43 seconds east, 44.41 feet by survey to a 
25 point, which point is the northeast corner of that 
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1 parcel which was conveyed to George Norris by deed of 
2 Spruill in 1324 at 99, which is the original 
3 conveyance. 
4 That is not true. This point -- if go 
5 44.41 feet, you get to that point. It is not the 
6 point that was originally conveyed from Norris to 
7 Spruill. It's much longer. 
8 Then in order to get from that point 
9 back over to the corner in the -- or rather the 
10 conveyance from Hodges Ferry into Norris, they 
11 project the bearing from the Hodges Ferry survey back 
12 to make a mathematical figure and recite that course, 
13 if I can find it. 
14 North 74 47 02, west 30.61 feet, and 
15 they get back on the line of the conveyance from 
16 Hodges Ferry into Norris and then continue to recite 
17 the Norris -- I'm sorry, the Hodges Ferry to Norris 
18 conveyance around to the point of beginning. 
19 So as you can see in the northeast 
20 corner, that's a little difficult up there. 
21 Q. Did there come a point --
22 MR. HEATH: Northeast or northwest? 
23 A. I'm sorry, northwest. Excuse me. 
24 BY MS. BURCH: 
25 Q. Did there come a point in the deeds that 
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1 you've looked at where some type of correction was 
2 made to that northwest corner? 
3 A. Subsequent to this conveyance there was 
4 a deed of correction recorded. 
5 Q. And when was that deed of correction 
6 done? 
7 A. It was made the 8th of January 1979, 
8 recorded in Deed Book 1835 at page 5. 
9 Q. For the record that deed has been 
10 previously marked as Plaintiff's Exhibit 7. 
11 What happened through the deed of 
_ .12 correction that you've detailed? 
13 A. According to the language in the deed, 
14 and I'll just read it: 
15 A question has arisen as to the location 
16 of the northern boundary of the above-mentioned lot 
17 11, that being lot 11 of the Coffman farm. It is the 
18 desires of the parties of the first and second part 
19 to correct and confirm the above-mentioned 
20 conveyances in Deed Books 1496, 197 and 1584, 441. 
21 And the description, a two-parcel 
22 description was written to make that correction, to 
23 make that confirmation. 
24 And basically, what was done was the 
25 northerly, easterly and southerly lines of the Hodges 
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1 Ferry to Norris conveyance were held. 1 The westerly 
2 line of the conveyance of Norris to Morgan in 1832 at 
3 247 was projected north and intersected with one of 
4 the unusual lines in the northwest corner of the 
5 Norris to Morgan conveyance to create a closed 
6 mathematical figure. 
7 Then a second parcel was described 
8 adjacent to that parcel and to the west, which 
9 continued to project the unusual bearing at the 
10 northeast corner to the west. And that was 
11 intersected with the westerly line of the Norris to 
12 Morgan c_onveyanc.e, the original Norris to Morgan 
13 conveyance recorded in 1496 at 197. 
14 The result of that was a property line 
15 which was north of the original line conveyed into 
16 Norris and west of the original line conveyed into 
17 Norris. 
18 Q. From your review of these particular 
19 deeds, the green line which was shown on Plaintiff 1 s 
20 No. 14 reflecting the deed of the correction, is that 
21 green line to the north or to the south of the 
22 original conveyance from Spruill to Norris? 
23 A. It is to the north. 
24 Q. And is the green line which is shown on 
25 this top page, is that to the north or to the south 
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1 of the northerly line for parcel 11 on the 1Coffman 
2 farm? 
3 A. It is to the north. 
4 Q. So in fact, in your opinion did it 
5 correct the northerly line of this property? 
6 A. No, I don't believe it did. 
7 Q. You've also mentioned the westerly line 
8 of this property, the green one which is shown on the 
9 deed of correction page on Plaintiff's No. 14. Is 
10 that to the east or to the west of the original 
11 conveyance line from Spruill to Norris? 
12 A. It is to the west. 
13 Q. And when you say to the west, do you 
14 know whose property was located to the west of the 
15 purple line which is shown from Spruill to Norris? 
16 A. It is now Russrand's property. 
17 Q. Based upon this description that you 
18 have gone through, what were your conclusions 
19 regarding the original line which you saw in the 
20 Hassell and Folkes survey? 
21 A. My conclusion was that the line on the 
22 Hassell and Folkes survey was correc.t. 
23 Q. And where would that line be shown on 
24 your transparencies, Plaintiff's Exhibit No. 14? 
25 A. It is the westerly most purple line. 
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1 Q. And that would be this purple line right 
2 here that I'm -- so everyone at the table at least 
3 can see it, that I'm tracing? 
4 A. Yes. 
5 Q. And that purple line is located, is it 
6 to the east or to the west of what is shown on the 
7 deed of correction in green? 
8 A. It is to the east. 
9 MS. BURCH: I'm going to put this one 
10 away, if everyone wants to sit back down, unless 
11 Commissioner, do you have any questions before I 
12 you looked pondering at it still. 
-· 
13 MR. HEATH: I'll have other questions, 
14 but I'm not sure that I'll be using that. 
15 MS. BURCH: Well, I'm not putting it 
16 anywhere far away. 
17 COMMISSIONER: I have a question. 
18 Mr. Brunick, this is for my own 
19 clarification, because I'm probably the least 
20 familiar with what we've talked about today of 
21 anybody who is here. 
22 I'm referring now to Plaintiff's No. 1, 
23 and I'm looking at the heavy blue line that is on the 
24 western side of the plat labeled -- of the tract 
25 labeled on that plat as Lewis J. and Aubrey Morgan. 
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1 Unless I have missed it, this line do~s 
2 not carry a metes and bounds; is that correct? 
3 THE WITNESS: No, I did not -- there is 
4 not one on there, no, sir. 
5 COMMISSIONER: All right, sir. Now, 
6 can you tell me whether or not the heavy line that 
7 I've just referred to on Plaintiff's No. 1 is 
8 reflected in one of these colored lines on the 
9 transparency that you've just discussed? 
10 THE WITNESS: Yes. It is the purple --
11 the westerly most purple line. 
12 COMMISSIONER: All right, sir. Did Y<?U 
.. 
13 or your firm do this plat? I'm referring to 
14 Plaintiff's No. 1. 
15 THE WITNESS: Yes, sir. 
16 COMMISSIONER: And you did the 
17 transparency that you've been testifying from? 
18 THE WITNESS: Yes, sir. 
19 COMMISSIONER: All right. When I look 
20 at Plaintiff's No. 1 and it shows various 
21 improvements or features which are on the ground, and 
22 I'm referring to the chain-link fence which you 
23 identified as being crossed and I'm referring to the 
24 shed and to the trees which would be in the northwest 
25 corner -- I've lost my train of thought, which is not 
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2 Can you tell me -- I think I know now. 
3 Can you tell me if looking at Plaintiff's No. 1 we 
4 can locate those things on your transparency? And 
5 I'm referring to the building, the chain-link fence 
6 and the trees. 
7 THE WITNESS: Not here, but we can, 
8 yes. I may have something that can do it. 
9 COMMISSIONER: Well, let me ask you 
10 another question which would be perhaps easier for 
11 you. 
12 In the various plats that you've 
13 prepared, have you prepared one which shows the 
14 distance from the chain-link fence and the trees to 
15 the heavy blue line? 
16 THE WITNESS: No, sir, I have not. I 
17 can get that information, but I don't have it 
18 available at the moment. This is a scale drawing, 
19 and we can scale it within a foot. 
20 COMMISSIONER: Well, that would be up 
21 to counsel. Let me tell you the problem I'm 
22 pondering, and perhaps then you can help me. 
23 Suppose it were to be determined for 
24 whatever reason that the property line follows that 
25 of the fence. All right? 
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1 And my question to you would then be 
2 whether there is anything on any plat which your 
3 office has prepared which would allow us to say what 
4 the proper metes and bounds would be for the line 
5 that the fence shows? 
6 THE WITNESS: We have -- all of this 
7 information is digital, and we can create metes and 
8 bounds for anything. 
9 COMMISSIONER: But it isn't on any of 
10 the plats which you've prepared? 
11 THE WITNESS: No, it is not. 
12 COMMISSIONER: I just wanted to be sure 
13 I haven't missed it. I have no other questions. 
14 BY MS. BURCH: 
15 Q. The outside faint line which is shown on 
16 Plaintiff's Exhibit 1, is that line shown anywhere on 
17 your transparencies? 
18 A. That is our representation of the green 
19 line, the westerly most green line. And if I could 
20 indicate -- I'm sorry, this isn't a great print. 
21 This faint line right here and across 
22 the back of the doctor's property is our 
23 representation of this green line here and here. 
24 COMMISSIONER: So then you have got 
25 distances and metes and bounds. 
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1 THE WITNESS: To that line. 
2 COMMISSIONER: That answers the question 
3 I asked you, doesn't it? 
4 THE WITNESS: I thought you were asking 
5 if we had them to Russrand's line. I beg your 
6 pardon. 
7 COMMISSIONER: Well, I believe you 
8 stated earlier that the purple line shown on the 
9 transparency is the same line as the heavy dark blue 
10 line on Plaintiff's No. 1. 
11 THE WITNESS: Yes, sir. 
12 COMMISSIONER: All right. And you are 
13 saying that the green line shown on the transparency 
14 would represent the line of the fence carried out? 
15 THE WITNESS: No, sir. 
16 COMMISSIONER: No? 
17 THE WITNESS: The green line is this 
18 faint line that you see right here. 
19 COMMISSIONER: Okay. So there is no 
20 line, then, that represents the fence carried out? 
21 THE WITNESS: No, sir. 
22 COMMISSIONER: On any plat? 
23 THE WITNESS: No, sir. 
24 COMMISSIONER: Okay. I have no other 
25 questions. 
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1 BY MS. BURCH: 
2 Q. We talked before about where the 
3 property lines were in connection with the 
4 encroachments that are up for discussion today. Have 
5 you been out to the site recently? 
6 A. Not in a month or so. 
7 Q. How many times in the last two years 
8 have you been out to what is shown on Plaintiff's 
9 Exhibit No. 1? 
10 A. Probably four or five. 
11 Q. And the last time that you went out a 
12 month ago, were the same encroachments that are shown 
13 on Plaintiff's Exhibit 1, minus-the wood te~~e, still 
14 out on the property? 
15 A. Yes. 
16 Q. So do you have any information that the 
17 encroachments would be different from how they are 
18 shown on Plaintiff's Exhibit No. 1? 
19 A. No. 
20 Q. If we can start at the southwest corner 
21 of Dr. Morgan's property, can you trace out -- based 
22 on where you've said the property line is, can you 
23 trace out the encroachments that you can tell from 
24 your work cross across the property line for Russrand 
25 Triangle? 
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1 A. The extreme westerly edge of the parking 
2 lot in front of the building encroaches over the 
3 property line, as does a sidewalk behind it. 
4 Q. And are those shown here on Plaintiff 1 s 
5 Exhibit No. 1? 
6 A. Yes, they are. 
7 Q. Can you point to where they are located? 
8 A. Right through here you can see the 
9 parkway curb which makes up the parking lot and the 
10 sidewalk. 
11 Q. And is there any writing on Plaintiff 1 s 
12 Exhibit No. 1 to show where that is located? 
13 A. The curb is identified as parking lot-
14 curb. 
15 Q. Okay. Moving further to the north, are 
16 there any other encroachments? 
17 A. There is a feature which appears to be a 
18 projection of the parkway curb which makes up the 
19 parking lot which extends about a third of the way 
20 back alongside the building and then turns and runs 
21 into the building. And frankly, I 1 m not sure what it 
22 is, but it is encroaching. 
23 The one-story frame shed is 
24 encroaching. The eight-foot new chain-link fence 
25 which runs from the back corner of the parking lot 
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1 back behind the veterinary building and kennels is 
2 encroaching. 
3 There is an underground sanitary sewer 
4 line with two clean-outs which is encroaching, and 
5 then a series of trees identified on the plat. 
6 Q. You mentioned the trees. Are those 
7 located to the east or west of the property line 
8 that's shown on Plaintiff's Exhibit No. 1? 
9 A. They are to the west. 
10 Q. And can you tell from the work that 
11 Engineering Services has done if the trees are all of 
12 the same size? 
13 A. No, they vary in size. Five of them are 
14 very similar in size, ranging from 18 to 25 inches in 
15 diameter. And the two southerly most adjacent to the 
16 westerly property line are much smaller, eight inches 
17 in diameter. 
18 Q. You also mentioned the chain-link 
19 fence. Are you familiar with the location of the 
20 original wooden fence? 
21 A. Yes. Taken from the Hassell and Folkes 
22 topographic survey, yes. 
23 Q. And based upon where you've drawn the 
24 wooden fence on Plaintiff's Exhibit No. 1, is the 
25 chain-link fence to the east or to the west of the 
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1 old wooden fence? 
2 A. It's to the west. 
3 Q. And in addition to being to the west, 
4 are the two fences of the same length? 
5 A. No. The new chain-link fence extends 
6 farther to the north than the old wooden fence. 
7 Q. We've talked about the distance north 
8 and south and east and west. How about the angle at 
9 which the metal fence was constructed? Is it the 
10 same as the wooden fence was? 
11 A. They're very close to parallel. They're 
12 not exactly parallel, but I believe they both emanate 
13 -- they both began at the back of the parking lot and 
14 extended north. 
15 But the new chain-link fence -- if you 
16 consider the point of origin of both of those fences, 
17 the new chain-link fence probably is a degree or two 
18 or three to the west of the old wooden fence. 
19 Q. So is the chain-link fence farther onto 
20 Russrand Triangle's property, or is less of it on 
21 Russrand Triangle's property? 
22 A. More of it is on Russrand's. 
23 Q. Are there any other encroachments that 
24 you have found regarding things built by Dr. Morgan 
25 on Russrand Triangle property? 
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1 A. No. 
.. 
/ 
2 Q. We've talked about a property line which 
3 is shown by a dark blue line on Plaintiff's Exhibit 
4 No. 1. We've also talked about a faint line which is 
5 to the west of the property line. 
6 Regarding the space in between these two 
7 lines, has Engineering Services done any analysis 
8 about how much space that would be or what 
9 consequences that could have to Russrand Triangle 
10 regarding development of its property located to the 
11 west? 
12 A. It has an impact on the layout of the 
13 proposed development of· Rtissrand • s property, 
14 obviously. The· impacts we've looked at are primarily 
15 the number of parking spaces that can be put on the 
16 site. 
17 Q. And when you're talking about parking 
18 spaces, you•ve already assumed at this point that 
19 they've lost property? We're talking about a 
20 difference in property first, aren't we? 
21 A. Yes. 
22 Q. Okay. When you talk about the parking 
23 spots, are you referring to a use of this property by 
24 Russrand Triangle? 
25 A. Yes, in that quite often the use --
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1 depending on the use, certain uses require a certain 
2 number of parking spaces. Therefore, the number of 
3 parking spaces you will have will determine how much 
4 of a certain use you can put on a parcel. 
5 Q. Based upon the work that's been done by 
6 Engineering Services, do you have any estimate of how 
7 many parking spaces would be lost in terms of 
8 development if Russrand was to lose title to the 
9 property between the solid blue line and the faint 
10 line on Exhibit No. 1? 
11 A. We did some preliminary layouts of a 
12 fairly intensive use with the property line as shown 
13 in dark blue and then the same l~yout with ·th~ line 
14 shown -- the lighte·r line shown, and we found an 
15 impact of three to four parking spaces. 
16 Q. And the three- to four-space impact that 
17 you found, is that if all of the property was lost 
18 between the dark blue line and the faint line? 
19 A. No, I don 1 t believe so. I believe it 
20 was just -- that we were working under the assumption 
21 that it would just -- that the loss would be in the 
22 vicinity of the old wooden fence. 
23 Q. So you're talking about from the wooden 
24 fence back to the northern property line? 
25 A. As not being impacted, except in a 
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1 transition of some form or another. 
2 MS. BURCH: Okay. I don't have any 
3 more questions for Mr. Brunick at this time. There 
4 may be a chance I'll have to recall him based on the 
5 testimony that's put on by the defendants regarding 
6 adverse possession. 
7 COMMISSIONER: Do you have any 
8 questions, Mr. Heath? 
9 MR. HEATH: Yes, sir. 
lO MS. BURCH: Do you want me to leave this 
11 out or put it away? 
12 MR. HEATH: You can leave it out. 
13 (Defendant's Exhibit Nos. 1 and 2 were-
14 marked for identification.) 
15 CROSS-EXAMINATION 
16 BY MR. HEATH: 
17 Q. Mr. Brunick, I want to show you what's 
18 been marked for identification as Defendant's Exhibit 
19 No. 2. I believe you saw that before in your 
20 deposition. 
21 A. Yes. 
22 Q. That's a plat that was prepared about 
23 the same time as the deed of correction; correct? 
24 Well, let me be even more specific. It 
25 was prepared at the time that Mr. Norris was 
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1 conveying property to Aubrey Morgan and to Lewis 
2 Morgan, his brother? 
3 A. Yes. 
4 Q. So this was about December 14, 1978? 
5 A. That's the date, yes, sir. 
6 Q. Okay. Does this survey -- how does this 
7 comport with those schematics that you were showing 
8 the commissioner, the overlays? 
9 A. This point, the point identified on 
10 Exhibit 2, is that correct --
11 Q. Yes, Defendant's Exhibit 2. 
12 A. -- Defendant's Exhibit 2 as bent pin 
13 found, I believe, is the intersection point, where 
14 the two distances were intersected in these overlays 
15 I've prepared. 
16 Q. Okay. And you've labeled that 
17 intersection as iron pin? 
18 A. Yes. One of the descriptions calls it 
19 out as an iron pin. 
20 Q. And this particular plat, once again, 
21 was prepared at the time that the property was 
22 conveyed by Mr. Norris to Dr. Morgan and his brother; 
23 correct? 
24 A. Yes. 
25 Q. And then the deed of correction was just 
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1 within a matter of weeks after this survey was 
~· 
2 prepared; correct? 
3 A. Well, this survey is dated the 14th of 
4 December, and then it was revised again on the 28th 
5 and revised a third time on the 9th, which is almost 
6 simultaneous with the correction. I don't know what 
7 was added to it, what revisions were made to it. 
8 Q. Okay. And then on this particular 
9 document, Defendant's Exhibit 2, at what would be the 
10 northwest corner, if you take out the triangle in the 
11 back, the northwest corner, it says bent pin found; 
12 correct? 
13 A. Yes. 
14 Q. Do you know where·that bent pin is now? 
15 A. No. 
16 Q. Do you know what happened to the bent 
17 pin? 
18 A. No. 
19 MR. HEATH: Can we have this submitted 
20 as an exhibit? 
21 MS. BURCH: I don't have any objection. 
22 COMMISSIONER: Okay. 
23 BY MR. HEATH: 
24 Q. Now, I believe you had testified your 
25 calculations are within a foot; is that fair enough? 
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1 A. This is drawn to a scale -- this is 
2 drawn to a scale of one inch equals ten feet, so we 
3 can scale it probably within a foot fairly 
4 accurately. 
5 Q. And we're talking about Plaintiff's 
6 Exhibit No. 1; is that correct? 
7 A. Yes. 
8 Q. So the lines here could go one foot one 
9 way or the other; is that fair to say? 
10 A. No. 
11 Q. Okay. 
12 A. No. The location of information on here 
13 is more accurate than a· foot. It's just deriving 
14 information using a scale. You know, you can 
15 probably estimate a half a foot, but the information 
16 is more accurate than a foot. 
17 Q. Okay. How much leeway in these lines do 
18 you say you have? How close is it? Obviously, it 
19 can't be perfect because we're all human, but how 
20 close to being perfect is it? 
21 A. I don't know how to answer that question 
22 in that the dark blue line which represents the 
23 property line, you know, by scale is probably eight 
24 inches wide, and we know it isn't. 
25 So the relationship of things to each 
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I 1 other are very accurate. But using a scale to 
2 measure things is just accurate, vision accurate, so 
3 half a foot if we•re going to scale distances, 
4 probably. 
5 Q. Okay. Now, I'm sure you've reviewed 
6 Hayden Frye's work, the other surveyor in this 
7 particular case? 
8 A. Yes. 
9 Q. Mr. Frye seems to have this faint line 
10 -- on Plaintiff's Exhibit No. 1, this faint line, Mr. 
11 Frye seems to have that line just a little bit 
12 further to the west than you do. Is there any 
13 ex-planation for that? Do you know why? 
14 A. No, I don't. 
15 Q. And am I correct that the layout of what 
16 you call the encroachments, the shed and the fence, 
17 that actually came from another company altogether, 
18 Hassell and Folkes? 
19 A. No. There is a mixture of information 
20 here. The old wooden fence was taken from the 
21 topographic survey done by Hassell and Folkes. The 
22 new one 
23 Q. And you didn't do anything to 
24 independently verify where that had been? 
25 A. No. 
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1 Q. Okay. What about the shed? 
2 A. This is not -- this is a new shed, and 
3 that shed, we located that within the last six 
4 months, I'm sure. 
5 Q. Okay. And when you say a new shed, are 
6 you saying that it's a brand new shed, or it just 
7 showed up on the surveys as --
8 A. No, I'm not. That's a poor choice of 
9 words. It is not the shed that's shown on one of the 
10 earlier exhibits. 
11 Q. It's not in the same location? 
12 A. I don't believe it's the same shed. 
13 Q. Oh, okay. Why do you say that? 
14 A. It's bigger. 
15 Q. With regard to the chain-link fence, did 
16 you independently or your company independently 
17 verify that location? 
18 A. Yes. The eight-foot, chain-link fence, 
19 yes. 
20 Q. And the parking lot and the curb? 
21 A. Yes. 
22 Q. Is there anything on here that you did 
23 not independently verify other than the old wood 
24 fence? 
25 A. No. 
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Q. Okay. Can I see your chronology for 
2 just a second that you had? 
3 COMMISSIONER: Did you want this part of 
4 the record? 
5 MS. BURCH: No. I showed it to Mr. 
6 Heath just because he was pulling it out. 
7 BY MR. HEATH: 
8 Q. It appears in February or March of 1998 
9 you started your first investigation of the 
10 encroachments which !esulted in the proposed storm 
11 drainage line being shifted five feet west and 
12 parallel to the original design alignment. Do you 
13 know why it was shifted five feet west? 
14 MS. BURCH: I think I know the answer to 
15 the question, and I don't think you want to put it on 
16 the record. I could be wrong, but if so 
17 Can we have just a minute? 
18 COMMISSIONER: Sure. 
19 MS. BURCH: And we're going to need him 
20 to see if I'm right. I apologize for interrupting if 
21 I'm not. 
22 (Discussion off the record.) 
23 BY MR. HEATH: 
24 Q. The question was, in your chronology 
25 here it indicates in February of '98, March of '98 
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1 yqu did some investigation, and that resulted in a 
2 proposed storm drainage line being shifted five feet 
3 west and parallel to the original design alignment. 
4 My question was why did you move that 
5 line five feet to the west? 
6 A. They found that it was going to conflict 
7 with this four-inch sewer line with clean-outs. As 
8 they were under construction, the construction 
9 company brought it to our engineer's attention. We 
10 didn't know exactly what that was or why it was 
11 there. 
12 In construction, like in everything 
13 else, time is money. The decision was made rather 
14 than to -- at that point in time rather than hold ·up 
15 construction, to just move the alignment of the pipe 
16 five feet to the west so that it didn't strike the 
17 existing structures there. 
18 Q. Okay. And is that drainage, storm 
19 drainage line, is that connected to the drain that's 
20 back at this back corner of Dr. Morgan's -- what Dr. 
21 Morgan believes his back corner is? 
22 A. Yes. 
23 Q. And that storm drain was installed when? 
24 A. Around that time. 
25 Q. February, March of '98? 
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1 A. Yes. 
2 Q. Now, on your survey, Plaintiff's Exhibit 
3 .No. 1, back at the northwest corner of Dr. Morgan's 
4 property as Russrand believes it to be there is a 
5 notation "pin found;" correct? 
6 A. Yes. 
7 Q. Now, that's a pin that you actually or 
8 somebody from your company actually placed? 
9 A. Yes. The notations on here deal with 
10 the location work we've done within the last six 
11 months. 
12 Q. Okay. So that pin was put in within the 
13 last six months? 
14 A. Well, it's probably longer than that. 
15 After Food Lion was developed, we ended up doing land 
16 title surveying on the property, which requires 
17 monumenting all of the corners. 
18 Existing monumentation, a lot of 
19 existing monumentation got knocked out during 
20 construction, so yes, we set that. Not within the 
21 last six months, but certainly within the last year 
22 or two. 
23 Q. Okay. With regard to the bent pin that 
24 was found on Defendant's Exhibit No. 2, did you find 
25 any other surveys or plats that referred to that bent 
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2 A. No. 
3 Q .. And I understand that you've been 
4 surveying a long time. 
5 A. Let me look at something just to make 
6 sure. 
7 I'm sorry. In answer to the previous 
8 question, the Norris to Morgan conveyance at 1496, 
9 197 refers to that corner as an iron pin. 
10 Q. Okay. I know that you've done a lot of 
11 survey work over the years, and you've looked at the 
12 chain of title here and the surveys involved. 
13 Is it fair to say-that there were a 
14 significant number of mistakes made by the attorneys 
15 and the surveyors in documenting these transactions 
16 that you've described today? 
17 A. I don't know about·the attorneys, but I 
18 think there were some errors in calculating the 
19 parcels by the surveyor, yes. 
20 Q. And that's how we got to where we are 
21 today? 
22 A. Yes. 
23 Q. Now, when you say that three to four 
24 parking spaces may be lost if Dr. Morgan wins this 
25 case, first, did you do those calculations, or did 
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2 A. Someone else. 
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3 Q. You don't have any firsthand knowledge 
4 of that? 
5 A. No. 
6 Q.· And no expertise on that? 
7 A. No. 
8 MR. HEATH: So we would ask that his 
9 testimony be struck in that regard. 
10 COMMISSIONER: I sustain that. 
11 BY MR. HEATH: 
12 Q. With regard to the development, 
13 Russrand's development of its property, I assume with 
14 the loss of this property if Dr. Morgan wins, 
15 Russrand's property can still be developed 
16 commercially, can't it? 
17 A. Yes. 
18 Q. Now, during the construction phase of 
19 the Russrand property over here, and once again, I'm 
20 referring to Plaintiff's Exhibit No. 1, this ditch 
21 that runs along the back of Dr. Morgan's property, at 
22 least on the northwest corner of that property, that 
23 ditch was changed during the construction process, 
24 wasn't it? 
25 A. Slightly. 
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2 A. Having been out there after you asked me 
3 that question, not as much as I thought. In fact, 
4 what was done -- that ditch carried drainage west to 
5 east. 
6 And of course, in the development of 
7 this property, it wouldn't do to have a ditch there. 
8 So they filled the ditch and picked up the drainage 
9 with structures and pipes, the last structure being 
10 the structure that you alluded to earlier at the 
11 corner that Dr. Morgan claims. 
12 The only thing that was done is that 
13 structure, at least to my eye, falls right in the 
14 center of that ditch alignment, what remains of it, 
15 to the east. So of course, the ditch was filled, and 
16 the ditch was filled slightly past it. 
17 And then the ditch banks were regraded 
18 in the course of construction, but from what I can 
19 see, there was no appreciable realignment of the 
20 ditch. 
21 Q. Okay. So the structure, the drainage 
22 structure that Russrand built is in the center of 
23 where that ditch used to be? 
24 A. It appears so to me, yes, sir. 
25 MR. HEATH: Okay. That's all I have. 
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1 Thank you. 
.. 
2 COMMISSIONER: Again, I apologize that 
3 I'm not as familiar with this as the rest of you. 
4 There have been many questions with regards to the 
5 exact location of the ditch, and I'm referr~ng to the 
6 original Coffman plat. 
7 THE WITNESS: Yes, sir. 
8 COMMISSIONER: But on the north side of 
9 lot 11 on the Coffman plat, it does have a metes and 
10 bounds, does it not? 
11 THE WITNESS: Yes, it does. 
12 COMMISSIONER: It indicates for the 
13 recor-d that that line runs north 76 degrees·, 3 0 
14 minutes west. On any of the plats that you may have 
15 done, did you show that particular line? 
16 THE.WITNESS: Yes, I think you can see 
17 it. And something to keep in mind as you flip 
18 through these things is that bearing systems might 
19 change slightly. 
20 You know, the fact that this line is 
21 described as being due north in one description and, 
22 say, two degrees northeast in another doesn't 
23 necessarily mean that the line is rotated. It just 
24 means that the reference line might have changed 
25 slightly. 
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1 But the bearing that you referred to is 
l 
2 on the -- of course, the basis, the Coffman basis 
3 drawing that we did, the same bearing is used in the 
4 conveyance from Spruill to Norris. Now, if you 
5 compare like bearings, you can see when a direction 
6 change might take place. 
7 I think we can be pretty sure that 
8 Portsmouth Boulevard, the direction of Portsmouth 
9 Boulevard hasn't changed or doesn't change a whole 
10 lot until it was widened. And this is all of the 
11 everything shown here is prior to the widening. 
12 So this is the Spruill to Norris 
13 conveyance: And the bearing of Portsmouth Bouievard 
14 is 81 degrees, zero minutes, zero seconds southwest, 
15 and the bearing of the northerly line of the 
16 conveyance is north 76 degrees, 30 minutes, 30 
17 seconds west, same thing that's on the Coffman.· 
18 COMMISSIONER: Okay. I think that's 
19 what you're saying; is that correct? 
20 THE WITNESS: Right, yes. 
21 COMMISSIONER: So the angle on lot 11, 
22 the angle between the easterly line of lot 11 and the 
23 northerly line, and the westerly line of lot 11 and 
24 the northerly line would be the same on both of 
25 those? 
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1 THE WITNESS: Ye~. Now, where you see 
. 
2 the dramatic change is in the subsequent conveyance. 
3 The difference in the bearing on 
4 Portsmouth Boulevard between the Spruill to Norris 
5 conveyance and the Norris to Morgan conveyance, the 
6 change in those two bearings is 30 minutes from 81 
7 degrees southwest to 80 degrees, 31 minutes, 20 
8 seconds southwest. 
9 COMMISSIONER: But could that not be 
10 because of the bearing of the right-of-way line of 
11 Portsmouth Boulevard? 
12 THE WITNESS: It could be. It's 
( 13 probably more just a change in reference bearing. It 
14 could be compass. 
15 COMMISSIONER: Well, on the Coffman 
16 plat, lot 11 does not show the widened Portsmouth 
17 Boulevard, does it? 
18 THE WITNESS: No, it does not. Neither 
, 19 do these. 
20 COMMISSIONER: Oh, these do not show 
21 the widened Portsmouth Boulevard? 
22 THE WITNESS: No, they do not. But the 
23 point I was going to make is there is about a half a 
24 degree difference in these two bearings, but there is 
25 a dramatic difference in the bearings in the back. 
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1 COMMISSIONER: Okay~ As a surveyor 
2 explain to me the difference between true north and 
3 -- help me 
4 THE WITNESS: Magnetic? 
5 COMMISSIONER: -- magnetic north. 
6 THE WITNESS: Magnetic north is exactly 
7 what it sounds like. If you put a compass down, the 
8 needle points in the direction of --
9 COMMISSIONER: Let me stop you for a 
10 moment. And magnetic north changes year to year, 
11 does it not? 
12 THE WITNESS: It does. 
13 COMMISSIONER: Do-you know what --·and 
14 all the charts on the Chesapeake Bay show variations. 
15 THE WITNESS: Yes. 
16 COMMISSIONER: Is there a set amount 
17 that it changes each year? 
18 THE WITNESS: There is. I don't know 
19 what it is, but I have access to that information. 
20 COMMISSIONER: Okay. Now, currently you 
21 use true north as a surveyor, do you not? 
22 THE WITNESS: Currently, in most of the 
23 municipalities now we're using what's known as grid 
24 north, and that's based on a coordinate system, the 
25 Virginia State Coordinate System, South Zone. 
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1 And that can be related to true. It 
I 
2 can't really be related to magnetic. Nobody uses 
3 magnetic anymore. 
4 COMMISSIONER: Okay. As a surveyor can 
5 you tell me whether in 1933 when the Coffman plat was 
6 done, whether it was the practice.to use magnetic or 
7 true north or the arbitrary figure that you've just 
8 described for us? 
9 THE WITNESS: This appears to me to be 
10 a compass and chain survey. They didn't turn the 
11 angles. They observed the bearings. 
12 COMMISSIONER: That's the survey, a 
13 magnetic survey? 
14 THE WITNESS: Yes. 
15 COMMISSIONER: And do any of the more 
16 recent are any of the more recent surveys that 
17 you've seen and discussed with us today based upon 
18 magnetic north or true north or the third 
19 alternative? 
20 THE WITNESS: My experience would be 
21 that based on the time these surveys were done, they 
22 were not they're not based on magnetic. They were 
23 based on 
24 COMMISSIONER: And since you've 
25 previously testified that there is an annual 
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1 variation between magnetic north and tru~ north or 
~ 
2 the third arbitrary way of determining north, could 
3 that explain any of the differences in bearing that 
4 we've talked about? 
5 We have the Coffman plat, which was made 
6 in 1933, and then we're looking at plats which were 
7 made in 2001. 
8 THE WITNESS: In my opinion, no. 
9 COMMISSIONER: Okay. I'm just 
10 searching for something that makes sense. 
11 MR. HEATH: Do you have follow-up? 
12 MS. BURCH: I have just a couple more. 
13 COMMISSIONER: I have just another 
14 couple. 
15 When you first went out there, which I 
16 gather was somewhere in February or -March of 1998, 
17 was the chain-link fence in place, or was the wood 
18 fence in place, if you remember? 
19 THE WITNESS: I do not. I don't know 
20 when the chain link went up. And I believe the wood 
21 fence was gone, but I'm not sure. 
22 COMMISSIONER: Well, in answer to one 
23 of the questions asked you, I believe, by Ms. Burch, 
24 there was reference to the wood fence and the 
25 original building not being sited exactly where the 
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1 chain-link fence and the current building are sited. 
: 
2 Do you remember that? 
3 THE WITNESS: Not specifically, no. 
4 COMMISSIONER: Your testimony, if I 
5 recollect it properly, was that the chain-link fence 
6 runs farther to the north and farther to .the west 
7 than the wood fence? 
8 THE WITNESS: Yes. 
9 COMMISSIONER: Well, what did you base 
10 that answer on? 
11 THE WITNESS: It's the location of the 
12 wooden fence shown on this survey. 
13 COMMISSIONER: Which survey? 
14 THE WITNESS: Or on this drawing, 
15 excuse me, Plaintiff's Exhibit 1. 
16 The location of the wooden.fence shown 
17 on Plaintiff's Exhibit 1 is taken from digital 
18 topographic data acquired by Hassell and Folkes when 
19 they did a topographic survey on this property --
20 where is my chronology -- prior to '97, I think. 
21 MS. BURCH: That won't help you. I have 
22 your chronology, though. 
23 COMMISSIONER: I'm not saying that it 
24 is, but that could be an important date. 
25 THE WITNESS: I have no firsthand 
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1 knowledge of when the wooden fence was erected ~l 
2 taken down. 
3 COMMISSIONER: And your knowledge, as I 
4 understand it, as to where it was is based upon 
5 topographic evidence given to you by Hassell and 
6 Folkes, and you transmitted that or transferred that 
7 to this plat that's shown as wood fence? 
8 THE WITNESS: That is correct. 
9 COMMISSIONER: Is there any evidence 
10 that you have knowledge of as to when the wood fence 
11 was constructed? 
12 THE WITNESS: No. 
13 COMMISSIONER~ Or when·it was removed? 
14 THE WITNESS: No. 
15 COMMISSIONER: Do _you have any evidence 
16 based upon your examination of plats and so. on as to 
17 when the first building on this property was 
18 constructed or when it was removed or exactly where 
19 it was situated? 
20 THE WITNESS: (Moves head back and 
21 forth.) 
22 MR. HEATH: You need to answer verbally. 
23 THE WITNESS: I'm sorry. No, sir. 
24 COMMISSIONER: Did the information 
25 given to you by Hassell and Folkes indicate where the 
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1 first shed was located? 
; 
2 THE WITNESS: Yes. 
3 COMMISSIONER: And is that shown on 
4 this plat that is Plaintiff's Exhibit 1? 
5 THE WITNESS: It is not. It is shown on 
6 Plaintiff's Exhibit 13. 
7 COMMISSIONER: All right. And 
8 Plaintiff's Exhibit 13 that shows the fence and the 
9 shed, is that based on the topographic information 
10 that you had from Hassell and Folkes? 
11 THE WITNESS: Yes, sir. 
12 COMMISSIONER: All right. I'm just 
13 trying to get it straight in any mind. Thank you. I 
14 have no other questions. 
15 REDIRECT EXAMINATION 
16 BY MS. BURCH: 
17 Q. At this point there's no way for you to 
18 be able to verify where the wooden fence was, besides 
19 relying on the plats that you've looked at, is there? 
20 A. No. 
21 Q. If you go back out there, there aren't 
22 any remains of the wooden fence right now? 
23 A. I haven't looked for them, but I doubt 
24 it. 
25 Q. We talked about these lines which were 
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1 shown in green on Plaintiff's Exhibit 14 in the deed ; 
2 of correction. 
3 Just to clarify what we were talking 
4 about before, are those the same as what's shown in 
5 this lighter line on Plaintiff's Exhibit No. 1? 
6 A. Yes. 
7 Q. Now, where you have the faint line on 
8 Plaintiff's Exhibit 1, is it to the north or to the 
9 south of the northern property line shown on 
10 Plaintiff's Exhibit No. 1? 
11 A. Just slightly north. 
12 Q. And from your visits to the site, do you 
13 know if that -- what would be represented by this 
14 faint line, in real life where that would be related 
15 to the ditch? 
16 A. Basically, in the center line of the 
17 ditch, the existing ditch as extended. 
18 Q. So your faint line that's shown on 
19 Plaintiff's Exhibit 1 would not extend past where the 
20 ditch is? 
21 A. No. 
22 Q. If I can show you Defendant's Exhibit 2, 
23 have you compared the broken line which is the 
24 westerly line on Defendant's Exhibit 2 to your faint 
25 line which is shown on Plaintiff's Exhibit 1? 
ZAHN, HALL & ZAHN 
NORFOLK, VIRGINIA (757)627-6554 LONDON, ENGLAND 
249 
142 
1 A. The lengths? 
2 Q. I'm thinking more location. 
3 A. I believe the faint line on Plaintiff's 
4 Exhibit 1 and the dashed line on Defendant's Exhibit 
5 2 are the same line. 
6 Q. If we look at the back northwest corner 
7 of what is shown on Defendant's Exhibit 2, would that 
8 back corner be the same thing that you just pointed 
9 us to on Plaintiff's Exhibit No. 1? 
10 A. I believe so. 
11 Q. So do you know in real life on the 
12 ground where the northwest corner on Defendant's 
. 13 Exhibit 2 would be in relation to the ditch? 
14 A. I believe it falls approximately in the 
15 center of the ditch or where the ditch was, because 
16 it's no longer there. 
17 Q. Okay. So in terms of the property the 
18 way that it looks now, and we were out there this 
19 morning, where would that be in connection with 
20 something hard on the ground? 
21 A. I haven't seen I personally have not 
22 been on the site, but I had a survey party out there 
23 late Friday to locate the points which Hayden set. 
24 And I believe that point falls on the catch basin, 
25 and the catch basin is in the center of the ditch. 
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1 MS. BURCH: Thank you. That's all I 
2 have. 
3 MR. HEATH: I have one follow-up 
4 question. 
5 RECROSS-EXAMINATION 
6 BY MR. HEATH: 
7 Q. I think this case proves how we can have 
8 discrepancies in surveys and calls and pins. 
9 If you're out in the field and there is 
10 a discrepancy between a call and a deed and you 
11 actually have a pin in the ground that's reflected on 
12 a previous survey, what do you go with? Do you go 
13 with khe pin in the ground, or do you go with the 
14. call? 
15 A. Monuments are superior to calls in 
16 general. Now, in specific situations you might do 
17 specific things, but in general monuments are 
18 superior to calls. 
19 MR. HEATH: That's all I have. 
20 COMMISSIONER: Is a pin in the ground a 
21 monument? 
22 THE WITNESS: If it's called for. 
23 COMMISSIONER: Even though little boys 
24 pick them up and move them? 
25 THE WITNESS: They're not that easy to 
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1 get out of the ground. 
2 MR. HEATH: That's all I have. 
3 (Witness excused.) 
4 COMMISSIONER: Okay. Do you all want to 
5 stop for lunch now or --
6 MS. BURCH: We don't have any further 
7 witnesses, so it seems like a good breaking point. 
8 MR. HEATH: This is a logical time. 
9 COMMISSIONER: Okay. When would you 
10 like to come back? 
11 MR. HEATH: An hour? 
12 MS. BURCH: That's fine. It's 1 o'clock 
13 now. 
14 MR. HEATH: So we'll come back at 2. 
15 MS. BURCH: Is that all right with you? 
16 COMMISSIONER: Of course. 
17 (At 1:00 p.m. the hearing was recessed 
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1 AFTERNOON SESSION (2:00.m.) 
2 
3 HAYDEN FRYE, called as a witness by and 
4 on behalf of the Defendant, being first duly sworn, 
5 testified as follows: 
6 DIRECT EXAMINATION 
7 BY MR. HEATH: 
8 Q. Would you please state your full name 
9 for the record? 
10 A. Hayden Richard Frye. 
11 Q. And Mr. Frye, what is your home address? 
12 A. 901 Cardinal Road, Virginia Beach, 
13 Virginia. 
14 Q. What is your occupation? 
15 A. I'm a land surveyor. 
16 Q. Who do you work for? 
17 A. The TAF Group. 
18 Q. And where is your professional office 
19 located? 
20 A. 100 Landmark Square, Virginia Beach. 
21 Q. And how long have you worked for the TAF 
22 Group? 
23 A. Four years. 
24 Q. And what is your title at the TAF Group? 
25 A. Director of surveys. 
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1 Q. And as director of surveys what do you 
2 do? 
3 A. I oversee the operations of the survey 
4 departmen~. 
5 Q. And how many surveyors do you have on 
6 staff? 
7 A. Good question. Currently ten. 
8 Q. And before you worked with the TAF 
9 Group, where did you work? 
10 A. Hassell and Folkes. 
11 Q. And how long did you work for Hassell 
12 and Folkes? 
13 A. Fourteen years. 
14 Q. And in what capacity? 
15 A. I oversaw computations there, I was a 
16 land surveyor and a CAD technician. I was there 14 
17 years, so I wore many hats. 
18 Q. What does a CAD technician do? 
19 A. A survey CAD technician performs 
20 calculations and does courthouse research. 
21 Q. Did you have any other survey jobs 
22 before going to Hassell and Folkes? 
23 A. No, I did not. 
24 Q. And where did you go to college? 
25 A. Temporarily to Tidewater Community 
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1 College and Old Dominion. 
2 Q. And what kind of courses or what course 
3 of study did you take there? 
4 A. I was heading towards engineering, civil 
5 engineering. 
6 Q. Did you obtain a degree? 
7 A. I did not. 
8 Q. Did you take any courses in surveying? 
9 A. Yes. 
10 Q. Where? 
11 A. Old Dominion. 
12 Q. And how long did those courses take, 
13 during what time period? 
14 A. It was in the, I guess, mid- to late 
15 '80s. And it was a program where they offered one or 
16 two classes at a time, and I guess I was enrolled in 
17 that about three years. So I finished all the 
18 classes that they offered. 
19 Q. And did they have a survey degree at 
20 that time? 
21 A. They did not. 
22 Q. And when did you become licensed as a 
23 surveyor in the state of Virginia? 
24 A. January 2000. 
25 Q. And what professional organizations do 
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1 you belong to? 
2 A. The VAS, Virginia Association of 
3 Surveyors. 
4 Q. And are you licensed to survey in any 
5 other states? 
6 A. I am not. 
7 MR. HEATH: At this time we would 
8 submit Mr. Frye as an expert in the field of survey. 
9 COMMISSIONER: Any objection? 
10 MS. BURCH: I don't have any questions 
11 for him. 
12 COMMISSIONER: I think he is. 
13 BY MR. HEATH: 
14 Q. Now,. Mr. Frye, Dr. Morgan retained you 
15 to investigate his property located out on Portsmouth 
16 Boulevard; is that correct? 
17 A. Correct. 
18 Q. About what time period were you 
19 retained? Do you recall? 
20 A. It was a couple years ago when this 
21 matter was first brought to my attention. I think it 
22 was the time that the suit was filed initially. 
23 Q. And in the course of your investigation 
24 into the location of his property, the exact location 
25 of his property, what did you do? 
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1 A. I started off by going to the 
2 courthouse, the clerk's office in Chesapeake and 
3 researched the title of both his property and the 
4 neighbor's parcels. 
5 I also met with Dr. Morgan on site and 
6 contacted a couple of other local surveyors who I 
7 knew were in business at the time. What led me to do 
8 that was that there were so many detailed 
9 descriptions in these deeds with no maps attached. 
10 And obviously, surveys were performed in 
11 order to come up with these detailed descriptions, so 
12 I contacted both Hoggard and Eure and Hassell and 
~3 Folkes to see if they had_any history of doing any 
14 surveying in the area. 
15 Q. And did they find any surveys for you? 
16 A. Yes. Both Hassell and Folkes and 
· 17 Hoggard and Eure did find surveys. 
18 Q. And what kind of surveys did you find? 
19 A. I think most importantly is that survey 
20 there by Ball and Hassell that Hoggard and Eure had 
21 in E. Stuart Ball's survey records. 
22 Q. And I'll show you for identification 
23 what's been marked as Defendant's Exhibit No. 2. Is 
24 that the survey? 
25 A. Yes. 
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1 Q. Now, the commissioner has heard at great 
2 length the testimony of Mr. Brunick and Mr. Godwin 
3 regarding the title and the descriptions in general 
4 terms. 
5 Did you find any problems with property 
6 descriptions in the chain of title for Dr. Morgan's 
7 property in general? 
8 A. In general, no. 
9 Q. With regard to calls and metes and 
10 bounds descriptions that didn't properly close, did 
11 you find situations like that? 
12 A. Very many, yes. 
13 Q. Now, at my request, and let_me show you 
14 what's been marked for identification as Defendant's 
15 No. 1, did you prepare this document? 
16 A. I did. 
17 Q. And can you explain to the commissioner 
18 what Defendant's Exhibit No. 1 shows? 
19 A. It shows the property as described in 
20 Exhibit D-2 laid on top of the monumentation that we 
21 were able to recover in the field. 
22 Q. And let's start out at the bottom of the 
23 document which, I guess, would be the south portion 
24 of the property. 
25 A. Uh-huh. 
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1 Q. Can you show the commissioner in 
2 chancery where Portsmouth Boulevard is currently 
3 located? 
4 A. This is the current right-of-way line of 
5 Portsmouth Boulevard. 
6 Q. Okay. So this portion that's in 
7 Portsmouth Boulevard was taken in a VDOT 
8 condemnation? Did you discover that? 
9 A. Yes. 
10 Q. Now, let's go over to the western side. 
11 There is a solid dark line that goes along the 
12 western border of his property. Can you describe for 
13 the commissioner what that line is? 
14 A. That is the western line as shown on 
15 Exhibit D-2. 
16 Q. Okay. And if you go to the north of the 
17 property, there are two lines across the north. Can 
18 you explain what those two lines are? 
19 A. Those are the two lines that are shown 
20 on Exhibit D-2 to the north. 
21 Q. And then over on the east there is a 
22 dark line. Can you tell the commissioner what that 
23 is? 
24 A. That is the eastern line as shown on 
25 Exhibit D-2. 
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1 Q. Okay. Now, can you explain to the 
2 commissioner in summary fashion how you located these 
3 lines and the items that you've mapped out, the pine 
4 trees and everything else? At what corner of the 
5 property did you start? 
6 A. I'm not sure I understand your question. 
7 Q. In locating the 
8 A. In order to put this on the --
9 Q. Yes, sir. 
10 A. I initially started by needing to be 
11 able to recreate this corner, which is on old 
12 Portsmouth Boulevard. And I noticed on the --
13 Q. Is that the southeast? 
14 A. That is the southeast corner, yes. 
15 Q. Okay. 
16 A. And I noticed on the VDOT highway plans 
17 that they had, in fact, found a monument here at the 
18 southeast corner, so I had to retrace those 
19 footprints. 
20 I did that by surveying across the 
21 street, locating monumentation that was also called 
22 for on those highway plans, and was able to get onto 
23 those highway plans and recreate this corner 
24 mathematically. So that was my starting point for 
25 laying this survey onto the ground out there. 
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1 We found a pin back here in the corner, 
2 and I basically just laid this on there holding the 
3 monument in the front and putting in the direction of 
4 the pin in the back. 
5 Q. Okay. When you say back corner, which 
6 back corner are you talking about? 
7 A. The northeast rear corner. 
8 Q. And what did you do next, establishing 
9 those two corners? 
10 A. Establishing those two corners I turned 
11 the angle that's described on the.plat, the 
12 difference in these two bearings and went the platted 
13 distance of 125 feet. 
14 Q. Across Portsmouth Boulevard? 
15 A. Along Portsmouth Boulevard to the west. 
16 Q. And then how did you establish the other 
17 two corners that are on the northwestern corner of 
18 Dr. Morgan's property? 
19 A. Again, I used plat angles and -- a plat 
20 angle here and a plat angle there, the plat angle on 
21 the southwest corner and a plat angle on the 
22 northeast corner and intersected back in the 
23 northwest corner. 
24 Q. Did you have any discussions with Dr. 
25 Morgan regarding any pins that he had history of? 
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; 1 A. He recalled a bent pin that is called 
2 for on this survey being in his northwest corner. 
3 Q. And that's right behind the pine trees; 
4 is that correct? 
5 A. Right, correct. 
6 Q. Did he show you where that pin had been 
7 located? 
8 A. He did. He gave me a general area of 
9 where the pin was. 
10 Q. And did you use that information in 
11 preparing this survey, or did that confirm what you 
12 already knew? 
_13 A. Well, that more or less confirmed -- and 
14 especially after finding this plat that Hoggard and 
15 Eure had provided me, it certainly confirmed that 
16 there was a pin there at one time. 
17 Q. Now, back on the very back northwest 
18 corner of Dr. Morgan's property, you've got drawn in 
19 a little box. What is that little box? 
20 A. That is a storm drop inlet that was --
21 it was my understanding was placed in the development 
22 of the grocery store next door. That is to help 
23 drain the area of the adjacent property. 
24 Q. And it looks from the plat that that's 
25 partially on and partially off Dr. Morgan's property? 
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A. Yes. My survey party told me that the 
2 point actually fell within the grate of the DI. 
3 Q. And your survey party actually placed 
4 markers out on the property at my request last week? 
5 A. Yes. 
6 Q. And those markers are marked with green 
7 and pink? 
8 A. That is correct, green and pink 
9 flagging. 
10 Q. Now, establishing the -- well, first of 
11 all, there is a faint line on Defendant's Exhibit 1 
12 to the west side of Dr. Morgan's property. What is 
13 that faint line? 
14 A. Well, the faint line is the -- and it 
15 doesn't show up too well on this plat, but actually, 
16 the right-of-way line -- and this is all faint. 
17 It is· the property line as shown, and 
18 I've called it out as the property line as shown on 
19 Map Book 128, page 18, which is the property line 
20 shown on a plat by Hassell and Folkes, which is of 
21 the entire triangle here. 
22 Q. Now, using the Ball and Associates 
23 survey and the information that Dr. Morgan gave you, 
24 you prepared this document; is that correct? 
25 A. That's correct. 
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1 Q. Based on this can you tell the 
2 commissioner whether Dr. Morgan's parking lot and 
3 retaining wall is on his property? 
4 A. The location of this line? 
5 Q. Yes, the location of the dark line from 
·6 the Ball and Associates. 
7 A. The line is -- the back of the curb fell 
8 very much on top of the line. There was a couple 
9 hundredths -- I think, as I recollect, it was less 
10 than a tenth of a foot that the back line fell on the 
11 property line, or it might even be over by a tenth. 
12 I don't recall exactly. 
13 Q. Okay. But very close? 
14 A. Yes, it is very close. 
15 Q. With regard to the wood shed, is the 
·16 wood shed on Dr. Morgan's property? 
17 A. I do not recall. I understand the wood 
18 shed is not a permanent structure, is not on a 
19 permanent foundation, and so I actually didn't even 
20 -- I don't recall ever looking exactly if that was 
21 encroaching or not. 
22 Q. At my request did you -- at one point 
23 you didn't have the pine trees on it, and at my 
24 request did you put the pine trees on this particular 
25 document? 
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1 .. A. Yes. 
2 Q. And do those reflect all the pine trees 
3 on the property? 
4 A. On the western and northern boundaries, 
5 yes, they do. 
6 Q. Okay. In your investigation were you 
7 able to find the bent pin that's reflected on the 
8 Ball and Associates survey that's Defendant's Exhibit 
9 No. 2? 
10 A. I was not. ~ did go out with a magnetic 
11 locator and dig around and was not able to find it. 
12 In fact, in the location where I thought it should 
13 be,- I dug down-and actually hit this concrete pipe 
14 that we're showing here. 
15 Q. So you're satisfied at this point that 
16 ·that pin is no longer in that location? 
17 A. That pin, if ·it were there at the time 
18 of the construction of that storm drain system, it 
19 would have been dug up and removed just by laying 
20 that pipe. 
21 Q. Okay. So how close is the underground 
22 pipe to where that bent pin was? 
23 A. When I dug down where I thought the pin 
24 should be, I was hitting the side of the pipe on this 
25 side, similar to where it's shown there. 
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1 ~Q. Okay. And have you shown that pipe on 
2 this particular survey? 
3 A. There is an 18-inch RCP and a 12-inch 
4 RCP. RCP refers to reinforced concrete pipe. 
5 MR. HEATH: Okay. We would just ask 
6 that·Defendant•s Exhibits 1 and 2 be placed into 
7 evidence at this time. 
8 COMMISSIONER: Any objection? 
9 MS. BURCH: I don't have any objection 
10 to either of them. 
11 (Defendant's Exhibit Nos. 1 and 2 were 
12 received in evidence.) 
13 MR. HEATH: That's all I have of Mr. 
14 Frye. 
15 COMMISSIONER: Okay. Go ahead. 
16 CROSS-EXAMINATION 
17 BY MS. BURCH: 
18 Q. You talked about some monuments that you 
19 used in trying to determine where these points were 
20 to set this down. You could also use the ditch as a 
21 monument, couldn't you, when trying to determine that 
22 back area? 
23 A. When I was first given information on 
24 this case, one of the exhibits was a -- it was 
25 prepared by ESI. It might have been part of their 
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1 engineering;plans; I'm not sure. 
2 But it was a Xerox copy of this area, 
3 and it showed the location of the original ditch 
4 prior to the development of the shopping center. And 
5 on visiting the site and seeing the way the bank was 
6 and the ditch was, I knew pretty much that I wasn't 
7 looking at the original ditch. 
8 So I didn't feel like I could use the 
9 ditch as it was when I visited the property. 
10 Q. But there was some i~formation regarding 
11 where the ditch was in connection with this back 
~2 corner that for placement purposes on the ground you 
13 were able to verify once you put it down? 
14 A. I'm sorry. I'm not sure what you're 
15 asking. 
16 . Q. I'm just trying to make sure that the 
17 points when you went out there and walked around 
18 looked the same as -- you know, when you put it on 
19 paper versus when you go out there. 
20 A. Oh, yeah, they did. 
21 Q. Okay. So they matched up with what you 
22 found when you went out to look at the ditch? 
23 A. Sure. 
24 Q. You've talked about these two lines that 
25 are shown on Defendant's No. 1. You've got the 
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1 shaded line and1 the solid line. 
2 A. Uh-huh. 
3 Q. If we're talking about the shaded line 
4 you've reviewed the chain of title regarding Dr. 
5 Morgan's property, haven't you? 
6 A. Yes, I have. 
7 Q. And the shaded line that's shown on your 
8 Defendant's Exhibit No. 1, that matches up with what 
9 you saw in the chain of title, doesn't it? 
10 A. I was able to recreate tpe location of 
11 that line from the chain of title, yes. 
12 Q. I'm going to show you what's marked as 
13 Plaintiff's Exhibit No. 1. Have you seen this 
14 before? 
15 A. Yes. 
16 Q. Shown on Plaintiff's Exhibit No. 1 is a 
17 dark blue line that's on the west side of the 
18 property that's marked with PL. Have you reviewed 
19 that line? 
20 A. I have. 
21 Q. And have you compared that line to what 
22 is shown on your Defendant's Exhibit No. 1 as the 
23 shaded line? 
24 A. I believe they're -- I'm looking at line 
25 work, and there aren't any metes and bounds on this 
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2 But I'm led to believe by the fact of 
3 where the line is and that there is a pin found back 
4 here and they're showing a pin found here, that this 
5 is the line from the original Hassell and Folkes 
6 survey. 
7 Q. And on Plaintiff's Exhibit No. 1 there 
8 are also some light lines which are shown to the west 
9 of what is marked PL. 
10 Did you review the light lines that were 
11 shown? One runs to the west, and one runs across on 
12 the north. 
13 A. If I could just clarify, I've seen this 
14 before. I saw it at my deposition Friday and was 
15 notified. I have not been provided a copy of this. 
16 But also, because there are no 
17 dimensions on here, the best I can review.is visual 
18 compared to improvements, and it appears to be the 
19 same line that I have on my exhibit. 
20 Q. And you're talking about the dark 
21 outside line? 
22 A. The dark, yes. 
23 MS. BURCH: I don't have any other 
24 questions. 
25 MR. HEATH: I just want to make sure the 
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1 record is clear. ; 
2 REDIRECT EXAMINATION 
3 BY MR. HEATH: 
4 Q. You haven't compared, actually measuring 
5 things out, Plaintiff's Exhibit 1 with Defendant's 
6 Exhibit 1; is that c"orrect? 
7 A. There's really no way to make a 
8 comparison. There are no metes and bounds on this 
9 exhibit. 
10 Q. Being Plaintiff's Exhibit No. 1?. 
11 A. Right. 
12 MR. HEATH: Okay. That's all I have. 
13 COMMISSIONER: Mr. Frye, I'm going to 
14 stand over your shoulder so that you can show me 
15 this. As I told everyone else, it's all new to me 
16 until today, so I know less about this than anyone. 
17 My questions will just repeat themselves, perhaps. 
18 Now, do I understand, and I'm referring 
19 to Defendant's Exhibit No. 2, which shows plat owned 
20 showing survey of property owned by George Norris 
21 by Stuart Ball and Associates. In looking at the 
22 easternmost property line shown on this plat, there 
23 is a broken line 
24 THE WITNESS: Uh-huh. 
25 COMMISSIONER: -- of the property of 
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1 Dr. Morgan. ' 
2 MR. HEATH: Is it the western? 
3 COMMISSIONER: Western, yes. 
4 THE WITNESS: Yes. Okay. 
5 COMMISSIONER: Then I'm looking at 
6 Defendant's Exhibit No. ·1. And is the dark line, the 
7 heavy dark line on Defendant's No. 1 the same as the 
8 broken line on Defendant's No. 2? 
9 THE WITNESS: They are very close. 
10 It's hard to say if they're exactly the same. T]1e 
11 problem that I'm faced with on these descriptions i-s 
12 that they, very much like all of the deed 
13 descriptions, did not close mathematically. 
14 COMMISSIONER: All right. 
15 THE WITNESS: So I had said earlier how 
16 I had created this line, that I had held these two 
17 points and turned an angle, went the distance, turned 
18 an angle, turned an angle and intersected these 
19 angular lines. 
20 And you will see that we had a field 
21 distance here -- or I beg your pardon. There is an 
22 overall field, F meaning in parentheses is field and 
23 then a distance, P being plat. So it is a similar 
24 line. 
25 COMMISSIONER: Can you tell us for the 
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1 record what is the difference between a plat line --
2 a plat distance and a field distance? 
3 THE WITNESS: A field distance is as 
4 I've measured in the field, and the plat is as it's 
5 shown on the plat. 
6 COMMISSIONER: All right. And so on 
7 the Stuart Ball plat where it shows the distance of 
8 226.58 feet, would that be on the plat from the pin 
9 that's on the Portsmouth Boulevard side to the very 
10 first pin shown on the plat on the west property 
11 line? 
12 THE WITNESS: This survey shows that 
13 the pin is-actually off the property right-of-way 
14 line by 56-hundredths of a foot, I believe, .56 
15 feet. It's hard to read, but I'm assuming that's 
16 what it says. 
17 This distance, I would assume, is from 
18 the right-of-way and not from the pin. 
19 COMMISSIONER: But on the plat it shows 
20 it's from the pin, does it not? 
21 THE WITNESS: There aren't -- it 
22 doesn't really specify. Oftentimes you will see 
23 arrows drawn to show where a distance is beginning 
24 and ending, and that isn't shown here. 
25 COMMISSIONER: And on your plat it 
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1 shows a distance of 204.23 feet. aan you for me just 
2 explain the difference between the two? 
3 THE WITNESS: Oh, the 204 is that there 
4 has been a 22-foot right-of-way take right here, so 
5 we're comparing the survey prior to Portsmouth 
6 Boulevard being widened. 
7 COMMISSIONER: All right. I understand 
8 that. And the metes and bounds, this shows -- I'm 
9 referring to the Ball plat 
10 THE WITNESS: Uh-huh. 
11 COMMISSIONER: -- north 639 11 west, 
12 and what is yours? I can't pick it out. 
13 THE WITNESS~ Here we ·are. 
14 COMMISSIONER: Oh, okay, 513 west. 
15 THE WITNESS: Actually, my bearing 
16 system of this survey is actually on the Hassell and 
17 Folkes survey, so I have a 
18 COMMISSIONER: Not on the Stuart Ball 
19 survey? 
20 THE WITNESS: Yes. I'm on a different 
21 date. So you can see on this line where I'm 446 --
22 or I beg your pardon. 
23 The E. Stuart Ball survey on the eastern 
24 line has a bearing of 08 04 46. I am 08 15 48, so 
25 there's about a seven I think that's a four. It's 
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1 about a nine-minute difference in the angles. 
2 COMMISSIONER: All right. Tell me 
3 again, and I'm referring to your plat which is 
4 Defendant's No. 1, the heavy dark line represents 
5 what you say is the correct property line? 
6 THE WITNESS: I believe it's the line 
7 -- I believe it's as close as I can represent this 
8 line 
9 COMMISSIONER: Okay. 
10 THE WITNESS: -- on the Ball survey. 
11 COMMISSIONER: And is that based upon 
12 your going back and reviewing all of the other 
13 plats? How did you arrive at this line-is what r·~-
14 asking you? 
15 THE WITNESS: My reason for putting 
16 this exhibit together is I was asked to try and show 
17 this property, this being dated near the time of some 
18 of the transactions and reflecting a corner that Dr. 
19 Morgan had said had been there and so, therefore, 
20 trying to put this on the ground. 
21 COMMISSIONER: All right. And here 
22 again looking at the plat prepared by your office, 
23 Defendant's No. 1, you have the legend property line 
24 as shown on Map Book, I guess that's 128, page 18, 
25 and you refer to 
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1 THE WITNESS: The shaded line~ 
2 COMMISSIONER: May we call that a 
3 shaded line? 
4 THE WITNESS: Yes. 
5 COMMISSIONER: How does one 
6 distinguish? Can you tell me what that.line 
7 represents? 
8 THE WITNESS: That represents the line 
9 that was on the Hassell and Folkes plat, I believe 
10 prepared in 1995 or '96. 
11 COMMISSIONER: And are you saying now 
12 that you think that was not the correct property 
13 line? 
14 MR. HEATH: Mr. Commissioner, if I can 
15 clarify what this exhibit is being used for. 
16 COMMISSIONER: Yes. 
17 MR. HEATH: This exhibit is not being 
18 used to show the title location of the property. 
19 It's being used to show our adve~se possession claim. 
20 COMMISSIONER: Okay. 
21 MR. HEATH: And we'll stipulate that 
22 there are a number of ways that the property line can 
23 be construed with this as the Hassell and Folkes, 
24 which is probably the best line to be established 
25 using the chain of title. 
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1 COMMISSIONER: All right. 
2 MR. HEATH: So the surveyors are really 
3 pretty much on the same sheet of music, pretty close 
4 to each other, but this is being submitted for the 
5 exact location of our adverse possession claim. 
6 COMMISSIONER: All right. 
7 MR. HEATH: Does that help? 
8 COMMISSIONER: Yes, and that takes care 
9 of any questions that I would have. Okay. 
10 I have no other questions. All right, 
11 sir. 
12 MR. HEATH: That's it. 
13 THE WITNESS: Thank you very much. 
14 MR. HEATH: Thank you. 
15 (Witness excused.) 
16 COMMISSIONER: Ms. Arthur, I'·m Carroll 
17 Ferrell. I was appointed commissioner in chancery by 
18 the Chesapeake Circuit Court just for the purpose of 
19 taking evidence and filing a report with the court 
20 today. 
21 Would you hold up your hand and let me 
22 swear you, please? 
23 
24 PRISCILLA HARRELL ARTHUR, called as a 
25 witness by and on behalf of the Defendant, being 
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1 first duly sworn, testified as follows: ; 
2 DIRECT EXAMINATION 
3 BY MR. HEATH: 
4 Q. Ms. Arthur, I'm going to ask you to 
s state your full name for the court reporter. 
6 A. Priscilla Harrell Arthur. 
7 Q. And what is your current home address? 
8 A. 24167 Lovers Lane, Windsor, Virginia 
9 22489. 
10 Q. And are you currently employed? 
11 A. Yes. 
12 Q. By whom? 
13 A. VCA Actin Animal Hospital. 
14 Q. And is that the same location that Dr. 
15 Morgan had his practice at for years? 
16 A. Yes, sir. 
17 Q. Do you know when VCA took over the 
18 location? 
19 A. On August the 7th, 1997. 
20 Q. And at that time were you employed by 
21 Dr. Morgan? 
22 A. Yes, sir. 
23 Q. And when VCA came in, did you remain 
24 employed by VCA? 
25 A. Yes, sir. 
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1 Q. And when did you start working for Dr. 
2 Morgan? 
3 A. I started full-time in September 1974. 
4 Q. And in 1974 was his practice located at 
5 4020 Portsmouth Boulevard? 
6 A. Yes, sir. 
7 Q. And what title did you start at, what 
8 position? 
9 A. Business manager. 
10 Q. And did that title ever change? 
11 A. No. I wore many hats. 
12 Q. But you were the business manager the 
13 entire-time you worked for Dr. Morgan? 
14 A. Yes, sir. 
15 Q. I assume as business manager, like you 
16 said, you did many different things? 
17 A. Yes, sir. 
18 Q. Now, when you first started with Dr. 
19 Morgan back in 1974, let me ask you some specific 
20 questions. We've already been using this particular 
21 document, Defendant's Exhibit No. 1. 
22 When you first started working for Dr. 
23 Morgan in 1974, were these pine trees that are 
24 located on the western portion and northern portion 
25 of his lot, were they in place? 
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1 A. Yes, sir. 
2 Q. And about how tall were they when you 
3 started working? Do you know? 
4 A. I don't recall exactly, but they were 
5 good sized little trees. 
6 Q. Do you know who planted them? 
7 A. Well, Dr. Morgan said that he did. 
8 Q. And when you first started back in 1974 
9 well, let's go back to the pine trees. Those pine 
10 trees have never changed their location, have they? 
11 A. No, sir. 
12 Q. Okay. Let's go to the parking lot at 
13 the ~rant of the property. When~you first started 
14 with Dr. Morgan back in 1974, was the parking lot in 
15 its same location? 
16 A. It was there, but it was bigger. 
17 Q. And explain to the commissioner what you 
18 mean. 
19 A. The highway department came through and 
20 took off a lot of the parking across the front, but 
21 the side still stayed the same. It was the same 
22 curbing on the side, but they took a lot off the 
23 front. 
24 Q. And when you say the side --
25 A. We lost like half of our parking. 
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1 Q. When you say the curbing on the side, 
2 are you talking about the side closest to the 
3 Russrand property? 
4 A. Down to where -- that's headed towards 
5 the trees, yes, sir. 
6 Q. Okay. And the retaining wall, was that 
7 there when you first started to work with Dr. Morgan? 
8 A. The retaining wall? 
9 Q. The brick wall there. 
10 A. Oh, yes. That little brick thing at the 
11 side entrance, yes, sir. It had like a little 
12 lattice work right behind it there. 
13 Q. And that was there when you started in 
14 1974? 
15 A. Yes, sir. 
16 Q. Has it ever been moved or changed? 
17 A. It has now because the storm blew it 
18 down, blew the lattice work down. 
19 Q. When was that? 
20 A. It was that storm we had in September 
21 two or three years ago. 
22 Q. But before that it remained the same for 
23 all those years? 
24 A. Yes, sir. 
25 Q. Now, when you first started with Dr. 
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1 Morgan back in 1974, did he have a shed on the side 
2 of his property, on the west side of his property? 
3 A. Yes, sir. 
4 Q. Can you describe that for the 
5 commissioner? 
6 A. It was just one of those little utility 
7 sheds. 
8 Q. What it was made out of? 
9 A. I don't recall what it was made out of. 
10 Q. What was that shed used for? 
11 A. For lawn mowers and gas cans and 
12 miscellaneous things that we didn 1 t want to store in 
13 the hospital. 
14 Q. And was that shed ever changed out or 
15 substituted? 
16 A. He got another one from Lowe's that was 
17 exactly like it, except it was like -- I know that 
18 the last one was like beige and brown. It was like a 
19 little utility shed. 
20 Q. And how long did that metal shed and 
21 that other shed stay on the side of the property? 
22 A. You mean the first one? 
23 Q. Well, do you know how long the first one 
24 stayed there? 
25 A. No, I don 1 t know. 
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1 Q. Do you know when the second one was 
2 substituted? 
3 A. I don•t know that either, but it was 
4 after I went to work there. 
5 Q. And how long did the second one remain 
6 on the property? 
7 A. It's still there. 
8 Q. The same location? 
9 A. Yes, sir. 
10 Q. Same location as the original shed? 
11 A. Yes, sir. 
12 Q. Okay. Now, did Dr. Morgan ever tell you 
13 where his property line was located on the western 
14 side of his property, over on this side? 
15 A. He had told me that he put the curbing 
16 just inside the line, and that the pine trees were 
17 put like a foot or so inside his line when he first 
18 planted them. 
19 Q. Did you ever hear about a pin back on 
20 the northwestern corner? 
21 A. I heard that there was one there, but I 
22 never saw it, because they would hit it with the lawn 
23 mower. 
24 Q. Do you know how Dr. Morgan maintained 
25 his property over on the western side of his 
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1 property? What did he do? 
2 A. Well, we cut the grass. We cut it to 
3 the trees, and then we would cut a strip beyond the 
4 trees. Because the grass was so tall on that side 
5 that we would cut a little bit over, because people 
6 would walk their dogs through there and all. 
7 Q. When you first started working there, 
8 did you cut all the way to the ditch? 
9 A. The best that I recall we did. We cut 
10 to the trees, and then we maintained to the ditch. 
11 Q. Do you recall Dr. Morgan purchasing the 
12 strip of property on the north side of his property? 
13 A. There was a strip that was added beyond 
14 those trees which went to the ditch, I think. 
15 Q. Before he purchased that strip of 
16 property, did you all cut all the way to the ditch, 
17 or do you recall? 
18 A. I don't recall, but I think that we did. 
19 Q. So from 1974 when you first started 
20 working there, did Dr. Morgan cut the grass on this 
21 western side on the outside of the trees all the way 
22 to the ditch? 
23 A. Yes, sir, as far as I know. 
24 Q. Focusing just on this portion of the 
25 property back here that's between the faded line and 
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1 the solid line, other than cutting grass did Dr. 
2 Morgan ever use this property for anything else, 
3 other than planting the trees and cutting grass? 
4 A. Employees would pull their cars up and 
5 park, or they would walk the animals back there for 
6 exercise. 
7 All the way across the back to the edge 
8 of the lot the dog obedience classes would do their 
9 exercises back there from the Animal Sports 
10 building. And I've even seen him de-scent skunks 
11 back there to get as far away from the building as he 
12 could. 
13 Q. And did he do these things consistently 
14 from the time you started until the time he left the 
15 hospital? 
16 A. Yes, when the occasion arose. Now, we 
17 didn't de-scent skunks all the time. And the dog 
18 obedience classes weren't all the time, but when they 
19 had them, they used it. 
20 Q. Okay. When the highway department came 
21 in in the mid-'80s and took the front part of the 
22 parking lot, how did that impact on the use of the 
23 hospital? 
24 A. We lost a lot of our client parking, so 
25 we had to allow more parking on the side for the 
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1 clients. And a lot of us would have to shift around 
2 to the back of the building to park, the employees. 
3 Q. And when you say shift around to the 
4 side, are you talking about the east side of the 
5 building? 
6 A. This side right here. We would let the 
7 clients park here, and we would park as far back as 
8 we could and then back behind the building. 
9 Q. Did you ever see anybody park outside of 
10 these trees on the northern border? 
11 A. I've seen someone pull their vehicles in 
12 between the trees, yes. 
13 Q.- And do you·know what impact the taking 
14 of this property by VDOT in the mid-'80s had on the 
15 sewer system to the building? 
16 A. Well, we had to put in city water and 
17 sewer. 
18 Q. How did you get your water before? 
19 A. We had a well. 
20 Q. Do you remember where that well was 
21 located? 
22 A. I'm not sure. I'm not sure where the 
23 well was. 
24 Q. Okay. Have you ever seen anybody since 
25 you've worked for Dr. Morgan come out and maintain 
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1 his property as shown on Exhibit D -- and I'm talking 
2 about inside the outside solid line. 
3 Have you ever seen anybody other than 
4 Dr. Morgan or his employees maintain that property? 
5 A. No, nobody except somebody that we would 
6 have paid to do it, and then the city cleaned the 
7 ditch out occasionally. 
8 MR. HEATH: That's all I have. Answer 
9 any questions Ms. Burch might have. 
10 CROSS-EXAMINATION 
11 BY MS. BURCH: 
12 Q. You talked about a time when Dr. Morgan 
13 purchased a piece of property in the -back? 
14 A. Uh-huh·. 
15 Q. Do you remember when that was? 
16 A. No, I don't remember. 
17 Q. If I said late '70s, would that be 
18 A. I went to work in '74, but I don't know. 
19 Q. So it was after you came to work for Dr. 
20 Morgan? 
21 A. Yes, ma'am, it was after I came to work 
22 there. 
23 Q. And the piece of property that you're 
24 talking about that he told you he purchased was 
25 behind where the trees are? 
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1 A. Yes, ma'am. 
2 Q. Or looking directly to the north of 
3 where the trees are? 
4 A. Back behind the trees, yes, ma'am. 
5 Q. Okay. Before Dr. Morgan purchased this 
6 piece of property to the north, were you or was the 
7 animal hospital walking dogs in this section of the 
8 property to the north of the trees? 
9 A. The best that I recall they did walk 
1.0 them some. You know, I can't say for sure. 
11 Q. How many times a day or a week were they 
12 walking dogs on this property that is north of the 
13 trees? 
14 A. It depended on the special cases that we 
15 would have in the hospital, so it would vary. I 
16 can't tell you for sure. 
17 Q. Are we talking -- I' rn just trying to get 
18 some idea. Are you talking one dog a week, or are 
19 you talking 
20 A. Oh, no, several, several dogs a week, 
21 and sometimes they would take the boarders out there 
22 and walk them too, depending on the boarding season. 
23 So there could have been some that was 
24 walked every day if the help was provided to do that. 
25 Q. We 1 ve been talking about a shaded line 
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1 and a solid line. Can you see the difference betw~en 
2 those two? 
3 A. You're talking about this shaded line in 
4 here? 
5 Q. Yes. 
6 A. Right. 
7 Q. And then this dark line? 
8 A. Uh-huh. 
9 Q. I just want to make sure you know which 
10 ones I'm talking about. 
11 A. Right. 
12 Q. And there is a space -- these trees are 
13 located, for example, between the shaded line and the 
14 dark line. 
15 If we talk about this property back in 
16 the northwest corner between the shaded line and the 
17 dark line, did anybody -- nobody parked their car 
18 back on that section, did they? 
19 A. I can't recall. I know that someone 
20 pulled in the trees here and maybe in there back of 
21 that one, but I'm not sure. 
22 Q. You've also talked about some dog 
23 obedience classes that went on? 
24 A. Uh-huh. 
25 Q. Do you know for how many years the dog 
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1 obedience classes were taking place? .. 
2 A. It was several different years, but it 
3 was like sporadic as to when they would sponsor the 
4 dog obedience classes. They would be like maybe two 
5 or three times a year for several years that it 
6 happened. 
7 Q. By several do you mean three years, four 
8 years? 
9 A. It could have been more. 
10. Q. Were the years consecutive that the dog 
11 obedience classes were run? 
12 A. I think they pretty much ran them 
13- consecutively. 
14 Q. And what type of exercises were they 
15 doing during the dog obedience classes, if you 
16 watched? 
17 A. I didn't really watch. I know they put 
18 them on leashes and they do whatever. 
19 Q. Do you know when you were talking about 
20 the dog obedience classes occurring, were they 
21 walking the dogs inside of the trees? 
22 And by inside I mean to the south, 
23 behind the building but south of the trees. 
24 A. I can't tell you for sure if they went 
25 outside the trees or not. 
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1 Q. You also talked about skunks, and that 
2 it wasn't a regular occurrence. Do you know where 
3 Dr. Morgan was taking the skunks when he -- I'm not 
4 sure treating is the right word to use for that. 
5 MR. HEATH: De-scenting. 
6 BY MS. BURCH: 
7 Q. De-scenting. 
8 A. He was on the back side of the property, 
9 but I can't pinpoint to you exactly which spot. 
10 Q. Okay. 
11 A. But it was back where the trees were. 
12 MS. BURCH: I don't have any other 
13 questions. Thank you. 
14 MR. HEATH: No further questions. 
15 COMMISSIONER: Thank you for coming. 
16 THE WITNESS: Thank you. 
17 (Witness excused.) 
18 COMMISSIONER: My name is Carroll 
19 Ferrell. I've been appointed by the court to hear 
20 the testimony of witnesses and to file a report with 
21 the court. So would you hold up your hand please, 
22 ma'am, so I can swear you in? 
23 
24 BARBEL MONIKA FETKOTER, called as a 
25 witness by and on behalf of the Defendant, being 
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1 first duly sworn, testified as follows: 
2 DIRECT EXAMINATION 
3 BY MR. HEATH: 
4 Q. Would you please state your full name 
5 for the court reporter? 
6 A. Barbel Monika Fetkoter. 
7 Q. And can you spell your name for her? 
8 A. B-a-r-b-e-1, Monika, M-o-n-i-k-a, 
9 F-e-t-k-o-t-e-r. 
10 Q. Ms. Fetkoter, can you provide the court 
11 reporter with your home address? 
12 A. 3995 Arcanum Lane, Suffolk, Virginia. 
13 Q. And are you currently-employed? 
14 A. Yes, sir. 
15 Q. By whom? 
16 A. By Dr. Morgan. 
17 Q. In what capacity are you working for Dr. 
18 Morgan these days? 
19 A. I'm part-time employed, and I help take 
20 care of animals at his farm. I take care of them. 
21 Q. When did you first start working with 
22 Dr. Morgan? 
23 A. In May of 1969. 
24 Q. And at that time, May of 1969, what was 
25 your job title? 
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A. I became the animal technician at the 
2 hospital. 
3 Q. And what does an animal technician do? 
4 A. First off I helped with everything, 
5 helping him with the examination, with the treatment 
6 of animals and taking care of the animals, helping 
7 with surgery. 
8 Q. And did your job title or duties ever 
9 change? 
10 A. Yes, sir. I became a certified 
11 technician. I went to challenge the board and became 
12 a certified technician. 
13 Q. And when did that occur? 
14 A. Somewhere in the mid-'70s, I think. 
15 Q. And did you remain a certified 
16 technician throughout your employment with Dr. 
17 Morgan? 
18 A. Yes, sir. 
19 Q. When did you stop working at the 
20 location of this hospital at 4020 Portsmouth 
21 Boulevard? 
22 A. I think it was '9 8, '9 8 or '9 9. 
23 Q. And why did you stop working at that 
24 location? 
25 A. They didn't need me there anymore. They 
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1 actually fired me. Dr. Morgan had sold the practice. 
2 Q. And who took it over? 
3 A. VCA. 
4 Q. And so you worked for Dr. Morgan at this 
5 location from 1967 until 1997, 1 98? 
6 A. Yeah, from 1 69. 
7 Q. '69, okay. When you first started 
8 working at this location in 1969, did you notice any 
9 pine trees in the back? 
10 A. Yes, sir. 
11 Q. And what did you notice about the pine 
12 trees? 
13 A. They were fairly small. They were maybe 
14 three to four foot tall. They were -- like he told 
15 me, they were around the back perimeter of the 
16 property. 
17 Q. Dr. Morgan told you they were around the 
18 back perimeter? 
19 A. Yes, sir. 
20 Q. Do you know how the pine trees got. 
21 there? 
22 A. He planted them. 
23 Q. And with regard to the front parking lot 
24 of the facility back when you started in 1969, was 
25 the parking lot the same as it is today? 
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1 A. No, sir, it wasn't. 
2 Q. Can you tell the commissioner how it's 
3 different? 
4 A. Portsmouth Boulevard was only a two-lane 
5 highway, so the parking lot was a lot bigger than it 
6 is now. They took almost a full lane for the fourth 
7 lane from that side. 
8 Q. Do you know when that took place, the 
9 taking? 
10 A. In the '70s somewhere, mid-70s, maybe. 
11 Q. All right. And with regard to the 
12 parking lot over on the western side, has that 
13 location of the parking lot changed in any way since 
14 you first started with Dr. Morgan? 
15 A. You mean this way? 
16 Q. Yes, ma'am. 
17 A. No, sir. 
18 Q. What about the retaining wall over 
19 there? Was that retaining wall in place when you 
20 first started? 
21 A. Yes, sir. 
22 Q. And has that changed in any way? 
23 A. No, sir. 
24 Q. When you started work, did you notice a 
25 shed over on the west side of his property? 
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1 A. I really do not remember if the shed was 
2 there when I got there, but it was there definitely a 
3 little after. I really do not exactly know. 
4 Q. When you say a little after, how 
5 A. Probably in late '69, early '70s I know 
6 it was there. 
7 Q. And what kind of shed was placed there? 
8 A. It was a metal shed. 
9 Q. And how was that metal shed used? 
10 A. We stored lawn mowers and lawn equipment 
11 and some things we did not want in the utility room. 
12 Q. And how long did that metal shed remain 
13 there? 
14 A. Probably until the end of the '70s, and 
15 then it was replaced by a wooden shed. 
16 Q. When it was replaced with the wooden 
17 shed, was it immediately replaced, or was it --
18 A. Yes, sir. 
19 Q. It was immediately replaced? Was the 
20 wooden shed -- where was it located with regard to 
21 where the metal shed was? 
22 A. Exactly in the same place. 
23 Q. Was the wood shed used for the same 
24 thing? 
25 A. Yes, sir. 
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1 Q. When you started work there in '69, did 
2 you notice a fence on the western side of Dr. 
3 Morgan's property? 
4 A. There again, I think it may have been 
5 there right then or was put there shortly after I got 
6 there. 
7 Q. And when you say shortly after, what's 
8 the latest time --· 
9 A. The same, the latest in the early '70s. 
10 Q. And can you describe that fence for the 
11 commissioner? 
12 A. It was like a woven wooden fence, like a 
13 basket woven wooden fence. 
14 Q. And what was that fence used for? 
15 A. We tried to -- we had an incinerator 
16 right behind the shed, and the wooden fence just 
17 covered that. It was just to cover the side so that 
18 nobody could look, you know, that way. 
19 And then we extended it past or as far 
20 as the kennel area, went back there so that people 
21 wouldn't walk around back there and agitate the dogs. 
22 Q. Using Defendant's Exhibit No. 1, can you 
23 show the commissioner where the kennels are? 
24 A. Right here. 
25 Q. Okay. And do you know when the fence 
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1 was extended to go back to where the kennels were? 
2 A. I really don't. Probably in the '70s. 
3 Q. And has the fence -- you've testified to 
4 the two installations of the fence. Since the second 
5 installation of that wooden fence, has the fence 
6 changed in any way or been replaced? 
7 A. You mean between the second part of the 
8 wooden fence and now? 
9 Q. Yes. 
10 A. Yes, sir. 
11 Q. And how so? 
12 A. It is a chain-link fence now. 
13 Q. And when was the chain~link fence -put 
14 up? 
15 A. It was put up after I left the hospital, 
16 probably '99. 
17 Q. When you left the hospital in '98, was 
18 the wood fence still there? 
19 A. Yes, sir. 
20 Q. The same place that it was from the very 
21 beginning? 
22 A. Yes, sir. 
23 Q. Now, the chain-link fence that's been 
24 installed, can you tell the commissioner -- compare 
25 the location of the chain-link fence now with where 
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1 the wood fence was originally? 
2 A. It goes out some almost from the 
3 building and goes out a little bit farther this way. 
4 Actually, when you stand right up here where it first 
5 was in a straight line towards the pine trees and how 
6 the wooden fence was run, now it makes a kink from 
7 here going a little bit out. 
8 Q. And so we're clear on the record, let's 
9 start at the front portion of Dr. Morgan's property. 
1p Where did the fence -- can you show me where the wood 
11 fence started? 
12 A. This is the retaining wall here; right? 
13 Q. Right. 
14 A. Okay. It started right past the 
15 retaining wall and went this way right to the end of 
16 the kennel. 
17 Q. Now, the chain-link fence, starting up 
18 at the front of the property, is that point of origin 
19 the same as the wood fence? 
20 A. Yes, sir. 
21 Q. And then as you move back toward the 
22 north, the fence goes out -- the chain-link fence 
23 goes out to the west further? 
24 A. Yes, sir. 
25 Q. Okay. Now, with regard to the 
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1 maintenance of the property inside the pine trees, 
2 how did Dr. Morgan maintain the property inside the 
3 pine trees over the years? 
4 A. We had grass back there, and we cut the 
5 grass. 
6 Q. And was there ever a time where he told 
7 you that he owned past these pine trees on the 
8 northern portion of his property? 
9 A. Yes. He told me that he bought -- that 
10 ~as later that he bought the piece from the pine 
11 trees to the ditch. 
12 Q. Do you know approximately when that was? 
13 A. I think in the later '70s. 
14 Q. Once he bought the property on the back 
15 side, did you change your maintenance activity behind 
16 the pine trees at all? 
17 A. Yes, sir. We planted some grass back 
18 there. 
19 Q. Okay. And after you planted grass, who 
20 cut the grass? 
21 A. Well, somebody from the hospital most of 
22 the time. I did in the earlier years. 
23 Q. And how long did Dr. Morgan or somebody 
24 for Dr. Morgan cut the grass on the northern portion 
25 of the property outside the pine trees to the ditch? 
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1 A. Until I left there. 
2 Q. Did you ever see anybody else cut the 
3 grass on this northern portion outsid·e of the pine 
4 trees? 
5 Between the pine trees and the ditch, 
6 did you see anybody else cut that grass while you 
7 were there other than Dr. Morgan or his personnel? 
8 A. No, sir. 
9 Q. Okay. Now, did you ever have occasion 
10 to f~nd a survey pin on the northwest corner of his 
11 property? 
12 A. Yes, sir. 
- Q. And can you tell the commissioner where 
14 that survey pin was and what it looked like? 
15 A. It was right outside the corner of this 
16 last of the corner pine tree. It was probably, I 
17 would say, about two foot out, and it was like a 
18 metal rebar, thicker about like that. 
19 Q. What specifically do you remember about 
20 that pin? 
21 A. Cutting it with the lawn mower. 
22 Q. When you say cutting it with the lawn 
23 mower, did you actually cut it with the lawn mower? 
24 A. Well, no. The lawn mower hit it. 
25 Q. All right. And when you were cutting 
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1 grass along that side where that pin was, tell the 
2 commissioner how far out you would cut the grass. 
3 A. We would maintain it about two foot past 
4 the pine trees. Now, they were pretty small at the 
5 time. Sometimes if the grass was too high on the 
6 property next to it, we would cut a little bit there 
7 because it looked so ragged. 
8 Q. And after Dr. Morgan purchased the 
9 triangle in the back, did you cut all the way to the 
10 ditch frqm that point on? 
11 A. Yes, sir. 
12 Q. Who maintained the ditch? 
13 A. As far as I know they came from the city 
14 sometimes and cut it back some. 
15 Q. So who would cut up to the ditch? 
16 A. We would. 
17 Q. Did you ever see anybody else cut on 
18 your side of the ditch or Dr. Morgan's side of the 
19 ditch? 
20 A. No, sir. 
21 Q. How often would you plant grass on the 
22 outside of these pine trees? 
23 A. I don't know if we ever planted any more 
24 back here than the one time. The pines were getting 
25 bigger, and they would take the -- you know, so much 
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I 1 pine straw was back there, so I don't think we did. 
( 
2 Q. So you planted the grass initially, and 
3 that was it? 
4 A. Yes, sir. 
5 Q. And you then maintained the grass back 
6 there? 
7 A. Yes, sir. 
8 Q. Did you ever observe how Dr. Morgan or 
9 his employees used the property shown on Exhibit D-1 
10 outside of t~e pine trees? How else did you all use 
11 that property? 
12 A. We would walk some dogs back there, and 
13 actually, we buried a few dogs back there when-the 
14 incinerator wasn't working. 
15 Q. Were you supposed to do that? 
16 A. I don't know. 
17 Q. Other than walking dogs back there and 
18 burying dogs, how else did Dr. Morgan use the 
19 property? 
20 A. We de-scented some skunks back there. 
21 Q. And what do you do when you de-scent a 
22 skunk? 
23 A. You take little glands out which are on 
24 each side of the rectal area, and you just remove the 
25 glands. 
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t 1 Q. Now, why would you be this is a silly 
2 question. Why would you be so far on the back of his 
3 property to do that? 
4 A. Because it smells pretty bad. 
5 Q. Did you ever see anybody park on the 
6 outside of these pine trees, to the north of these 
7 pine trees? 
8 A. Yes, sir. We used all the -- when the 
9 parking lot in front changed, we used all the back 
10 area for parkingJ for hospital parking -- I mean the 
11 employees parking. 
12 Q. And do you specifically recall any 
13 particular individuals parking on the outside of 
14 these pine trees to the north? 
15 A. Yes, sir. 
16 Q. Who was that? 
17 A. Shirley did. She always had to manage 
18 somehow to get between the pine trees. I think I did 
19 sometimes too. 
20 Q. And that started in what time period? 
21 A. Probably the late '70s when the -- it 
22 was right shortly after we lost the parking in the 
23 front. 
24 Q. And so we're clear on the record, you 
25 don't remember the exact date. You just know that 
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1 1 when VDOT took the property, that's what you started 
2 parking there? 
3 A. Yes, sir. 
4 Q. Did Dr. Morgan ever let anybody else use 
5 this property back here for classes? 
6 A. Yes, sir. A store next door, Animal 
7 Sports, they had some obedience classes, and they 
8 would use the area back there for obedience classes. 
9 Q. And so the record is clear, I was 
10 pointing to the nortp side of those pine trees; is 
11 that correct? 
12 A. Yes, sir. 
13 Q. Did you ever see any other pins on this 
14 property, survey pins? 
15 A. Yes, sir. 
16 Q. Can you tell the commissioner where they 
17 were? 
18 A. Well, they were up here on the edges of 
19 the flower beds. That was before VDOT took the road 
20 here. 
21 We had one flower bed here, one flower 
22 bed here, and the big one in the middle. And the 
23 pins were on the edge of this flower bed and another 
24 in this flower bed. 
25 Q. Okay. So you're pointing to the 
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1 SQutheast and southwestern corners of the property 
2 for the record? 
3 A. Yes. 
4 Q. Did you ever see this pin back here on 
5 the northeastern portion of his property? 
6 A. I do not recall that pin. 
7 Q. What would happen to the lawn mower when 
8 you hit the pin over on the northwestern portion? 
9 A. It probably made a notch in the blade. 
10 Q. Did you ev~r break a lawn mower over 
11 that? 
12 A. Probably. I don 1 t know. 
13 Q. You don't remember? Okay. Did 
14 employees ever eat or picnic on the back portion of 
15 the property outside the pine tree line? 
16 A. Yes, sir. 
17 Q. And how ofien would that occur? 
18 A. Well, some employees would eat back 
19 there at lunch time, you know, around their car or 
20 just sit back there. It was kind of nice at that 
21 time. 
22 Q. Depending on the weather? 
23 A. Yes, sir. 
24 Q. Do you know when that started, the 
25 eating back here? 
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1 I A. Probably again in the late '70s. 
2 Q. Okay. And did that practice continue 
3 until the time you left VCA? 
4 A. Yes, sir. 
5 MR. HEATH: That's all I have. 
6 CROSS-EXAMINATION 
7 BY MS. BURCH: 
8 Q. You mentioned the grass and the cutting 
9 that had to be done on Dr. Morgan's property. Was 
10 there ever a time when you ~aw that the grass outside 
11 of Dr. Morgan's property had been cut? 
12 A. You mean over on the field over here? 
13 Q. To the west, ·yes. 
14 A. They came with a bush hog maybe once or 
15 twice a year and cut the whole field. 
16 Q. So there were times when the field to 
17 the west was, in fact, cut? 
18 A. Yeah, with a big tractor and bush hog. 
19 Q. And regarding the property that's to the 
20 north of Dr. Morgan's property, did you ever see that 
21 property being cut as well? 
22 A. You mean on the other side of the ditch? 
23 Q. Yes, ma'am. 
24 A. As far as I know, what I can remember is 
25 that was field, and it was -- I'm just trying to 
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1 think. I~ was cultivated for a long time, but I 
2 really do not know if it was just later on cut or 
3 not. I couldn't recall that. 
4 Q. When you say it was cultivated for a 
5 long time, you mean the ditch itself? 
6 A. No, ma'am. The area behind it, all of 
7 this in earlier time was field, and it was 
8 cultivated. 
9 Q. You mean farmed? 
10 A. Farmed. 
11 Q. But there came a point when the farming 
12 stopped? 
13 A. Yes·~ 
14 Q. And at some point did you ever see that 
15 grass being cut after the farming had stopped? 
16 A. I don't recall it on that side. I 
17 recall that it was sometimes done here. 
18 Q. Do you remember the weeds growing really 
19 high on the other side of the ditch? 
20 A. Yes. 
21 Q. Do you remember when the Food Lion was 
22 built? 
23 A. I was gone then. 
24 Q. You were already gone by the time it was 
25 there? 
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1 A. ¥es, ma'am. (.··· 
2 Q. You've talked about burying dogs. Can 
3 you tell me how frequently that occurred? 
4 A. Not very often. We had an incinerator, 
5 and we did it sometimes when the incinerator broke 
6 down. 
7 Q. Does that mean maybe one time a year, 
8 two times a year? 
9 A. Maybe two times, something like that. 
10 Q. Did it happen every yeqr? 
11 A. No, ma'am. 
12 Q. And when you talk about burying the 
13 dogs, did you have a general location where you would 
14 bury them? 
15 I mean you 1 ve got some parked cars back 
16 here, so ·did you have a -- was there a general place 
17 that the burial was occurring? 
18 A. Probably back around sometimes here or 
19 later on maybe one or two back here. As I say, it 
20 wasn't done very much.· 
21 MR. HEATH: For the record, she was 
22 pointing to the south of the pine trees and then to 
23 the north of the pine trees on the back part of the 
24 property. 
25 MS. BURCH: Both of the points inside 
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1 that shaded line ~n Defendant•s Exhibit 1 . 
2 MR. HEATH: Yes. To the west, yes. 
3 BY MS. BURCH: 
4 Q. You also talked about de-scenting a 
5 skunk. How often did Dr. Morgan or other people at 
6 the hospital have to de-scent skunks? 
7 A. It was done earlier. I think later on 
8 skunks were not used as pets anymore. 
9 Q. Good thinking. 
10 A. So we really did just do it in the 
11 earlier times some. 
12 Q. By earlier times, do you mean the 1 70s? 
13 A. Yes, ma•am. 
14 Q. When you were in the height of 
15 de-scenting skunks, are we talking about one a year, 
16 one every six months? 
17 A. I think we did some whole litters once 
18 or twice, so you had four or five at a time. I could 
19 not recall how many we did. 
20 Q. So this isn•t something that was 
21 happening every day? 
22 A. No, ma'am. 
23 Q. You also talked about some people 
24 parking their cars after the right-of-way was taken. 
25 Do you remember anyone parking their car 
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1 to the west of this shaded line and above this last 
2 tree here? I'm talking about this quadrilateral, 
3 it's not really square, at the top. 
4 A. I really don't recall. 
5 Q. Do you remember a time when anyone was 
6 parking their car~- I'm talking about south of this 
7 line that's marked 885 degree 42. Do you see that 
8 line? 
9 A. Uh-huh. 
10 Q. Okay. I'm talking about south.of that 
11 line I just described but north of where your fence 
12 stopped, so right over here where these trees are. 
13 Do· you remember anyone parking their car in there? 
14 A. You mean past these trees? 
15 Q. If you use the dark line -- I'm talking 
16 about a very small space, the space between this dark 
17 line on the west, the shaded line on the east, this 
18 top line, 885, and wherever your wooden fence 
19 stopped. 
20 I think it was about right there was 
21 your description, at the top of the kennels, so just 
22 that portion in between those four lines that I've 
23 talked about. Do you remember anyone parking their 
24 car in there? 
25 A. We would park right under these trees or 
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1 right up to these trees. ~ 
2 Q. Okay. How many people parked back there 
3 on a daily basis? 
4 A. It depended on if you're talking the 
5 '70s or in the '80s. We had a lot more employees 
6 later on. 
7 Q. Okay. Well, let's start with the '70s. 
8 How many in the '70s? 
9 A. Maybe about ten. 
10 Q. Ten people parked right in here? 
11 A. No, back in there, anywhere back here. 
12 Q. Okay. If we can stick to this area that 
13 I descr~bed right over here, and I'll tell you the 
14 lines again if you want me to. I'm sorry. I 
15 apologize to the rest of you all. 
16 We've got a dark line that's on the west 
17 side of the property, and at some point we've ~ot the 
18 fence stopping. And you said that was near where the 
19 kennels were. 
20 A. Uh-huh. 
21 Q. So let's imagine there's a line coming 
22 across wherever the fence stopped. Then you've got 
23 this shaded line that runs north to south as well, 
24 and then it's bound on the top by this line that say.s 
25 885 degree 42. 
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1 Okay? Do you untierstand what space I'm 
2 talking about? 
3 A. Uh-huh. 
4 Q. Did anyone park their car in that space? 
5 A. Okay. We would pull in a lot of times 
6 the cars, some of them parallel into here, so we 
7 would pull in pretty close to the pine trees. So 
8 there may have been two or three cars pulled in that 
9 way, but just partially into that line. 
10 Q. And that's after the right-of-way was. 
11 taken on the front of the property? 
12 A. Yes, ma'am. 
13 Q. And did that continue consis~ently until 
14 you stopped your employment there? 
15 A. Yes, ma'am. 
16 Q. You also mentioned people eating or 
17 picnicking during their lunch time. Was that in the 
18 shade of these pine trees that you've been talking 
19 about? 
20 A. Yes, ma'am. 
21 Q. So they would come out and if it's good 
22 weather sit under the trees and eat their lunch? 
23 A. Uh-huh. 
24 Q. When it was cold, I'm assuming they 
25 didn't come out? 
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1 A. No, ma'am. ; 
2 Q. But between the time you started work 
3 there and when you retired, was that consistently 
4 being used, that tree area for lunch? 
5 A. Yes, ma'am. 
6 Q. All right. Obedience classes. Do you 
7 remember what years obedience classes were conducted 
8 on Dr. Morgan's property? 
9 A. No, ma'am. 
10 Q. Are you talking about one year, four 
11 years? 
12 A. Oh, you mean how many years? 
13 Q. Yes, how many years. I'm sorry. 
14 A. Maybe over a period of three or four 
15 years, not more than that. 
16 Q. And how many times a year would they 
17 have the classes when they were using Dr. Morgan's 
18 property? 
19 A. It was sporadic. They had classes going 
20 like for six weeks, and then it was one time a week. 
21 Q. Do you remember which portion of the 
22 property behind the kennels they would use for their 
23 obedience classes? 
24 A. Anytime in here and in here. 
25 Q. Do you ever remember anyone using this 
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1 portion of property between the shad~~ line and the 
2 dark line for obedience classes? 
3 A. I'm sure it was used. 
4 Q. Okay. Do you remember seeing people out 
5 there with dogs in that portion of the property? 
6 A. I couldn't have told.you if they were on 
7 this side or on this side, no, not really. 
8 MS. BURCH: I don't have any other 
9 questions. 
10 MR. HEATH: I have one follow-up. 
11 REDIRECT EXAMINATION 
12 BY MR. HEATH: 
13 Q. At my request Mr. Frye, Hayden Frye put 
14 some stakes in the property last week. Did you have 
15 a chance to take a look at those stakes? 
16 A. Yes, sir. 
17 Q. Were you able to tell whether one set of 
18 those stakes was in the same spot as that bent pin? 
19 A. Yes, sir. 
20 Q. And where was that bent pin located? 
21 A. Right here on that last corner pine 
22 tree, on the outside of that pine tree. 
23 Q. All right. So what Mr. Frye put down 
24 last week matches what you recall as far as the 
25 location of that bent pin? 
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1 A. Yes, sir. 
2 MR. HEATH: That's all I have. 
3 COMMISSIONER: No questions. 
4 MS. BURCH: I have one more question, I 
5 apologize, if you don't mind. 
6 RECROSS-EXAMINATION 
7 BY MS. BURCH: 
8 Q. When we were talking about where these 
9 cars were parking, there's no access from the west 
10 side of the property, is there, to be able to get 
11 your car back there? 
12 A. No. 
13• Q. So you've got to come around the east 
14 side? 
15 A. Yes, ma'am. 
16 MS. BURCH: Okay. Thank you. 
17 MR. HEATH: No further questions. 
18 COMMISSIONER: Okay. Thank you for 
19 coming. 
20 (Witness excused.) 
21 
22 LEWIS J. MORGAN, called as a witness by 
23 and on behalf of the Defendant, being first duly 
24 sworn, testified as follows: 
25 DIRECT EXAMINATION 
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1 BY MR. HEATH: ; 
2 Q. Would you please state your name for the 
3 record? 
4 A. Lewis J. Morgan. 
5 Q. And Mr. Morgan, where do you live? 
6 A. 5541 Everetts Road, Suffolk, Virginia. 
7 Q. And what is your occupation? 
8 A. I work with Spivey Rentals and Safety, 
9 Incorporated. 
10 Q. And how long have you worked there? 
11 A. It has now been approximately 16 months. 
12 Q. And are you the brother of Aubrey 
13 Morgan? 
14 A~ Yes, I am. 
15 Q. Older or younger brother? 
·16 A. Younger. 
17 Q. You're the younger one. Okay. When did 
18 you first have an opportunity to go visit your 
19 brother's animal hospital on Portsmouth Boulevard? 
20 A. The first time? 
21 Q. Yes, sir. 
22 A. During construction, which would have 
23 been probably 1968, late '67 or early '68. 
24 Q. And when did you first start to work for 
25 your brother? 
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1 A. At the hospital? 
( 
2 Q. Yes, sir. 
3 A. I believe I stated during deposition it 
4 was '77, but it was actually '78 when I went there. 
5 Q. And how long did you work for him? 
6 A. Until VCA took over, which I believe was 
7 1997. 
8 Q. And when you were working for him, what 
9 was your job title? 
10 A. I wore many hats, but primarily 
11 personnel. If we were short of help, I would fill in 
12 doing whatever had to be done. 
13 And eventually, I was administrator of 
14 the hospital and handled all of the hiring, all the 
15 personnel, working with the Board of Veterinary 
16 Medicine, making sure we were in compliance-with all 
17 of the laws. 
18 Q. Okay. Now, I'm going to turn your 
19 attention to Defendant's Exhibit No. 1, which is in 
20 evidence. 
21 When was the first time you had an 
22 occasion to observe the parking lot that your brother 
23 had built at the front of his property? 
24 A. As the hospital was -- as the building 
25 itself was completed and, of course, when this was 
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1 actually poured. 
2 Q. In approximately what time period was 
3 that parking lot completed? 
4 A. I'm not real certain, but I would say 
5 probably '68 .. 
6 Q. And I'm going to turn your attention 
7 first to the western side of the parking lot. 
8 A. All right, sir. 
9 Q. Has that western side changed at all 
10 over the years? 
11 A. No. 
12 Q. What about the retaining wall over on 
13 this side? Has that retaining wall changed over the-
14 years? 
15 A. No.· The retaining wall was there during 
16 the initial construction, to the best of my 
17 recollection. 
18 Q. Now, the front of the parking lot has 
19 changed, hasn't it? 
20 A. That changed due to the highway 
21 acquisition, yes, for the four-lane Portsmouth 
22 Boulevard. 
23 Q. And do you know approximately what time 
24 period that occurred? 
25 A. Approximately, I think it was around in 
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1 the late '80s. It could be '86, '87, somewhere in .. 
2 that time frame. 
3 Q. Okay. Now, going up the western line of 
4 your brother's property, did your brother ever have a 
5 shed on the west side? 
6 A. Yes. 
7 Q. When was the first time you noticed a 
8 shed over there? 
9 A. When I went to work with Dr. Morgan, the 
10 metal -- it was metal. I see this says wood, but it 
11 was a metal shed then. 
12 Q. And how long did that metal shed stay 
13 there? 
14 A. I believe we replaced it with the wooden 
15 shed in the late '70s or early '80s, but somewhere in 
16 that time frame. I don't recall the exact date. 
17 Q. And was there any gap between the time 
18 when the metal shed was taken down and the wood shed 
19 put up, or was it simultaneous? 
20 A. I believe, again to the best of my 
21 recollection, that it was basically simultaneously 
22 done. 
23 Q. And how does the location -- compare the 
24 location of the metal shed with the location of the 
25 wood shed. 
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1 A. Well, we tried to put it back in the 
2 same location that the metal shed was, I mean with 
3 the wooden shed. 
4 Q. How was the metal shed used? What was 
5 it used for? 
6 A. Storage of lawn mowers, if we had any 
7 equipment that may have been broken or something 
8 small, just really as a storage shed for stuff that 
·g might -- but mainly for lawn mowers, gas. 
10 We couldn't keep gasoline, obviously, in 
11 the hospital, things of that nature. 
12 Q. And what did you use the wood shed for? 
13 A. That's what I'm speaking of, the wood 
14 shed. 
15 Q. Oh, okay, the wood shed. What was the 
16 metal shed used for? 
17 A. The same thing. 
18 Q. Same? 
19 A. Yes. 
20 Q. Moving further back, when was the first 
21 time you noticed a fence to the western side of your 
22 brother's property? 
23 A. There was a -- and I'm not sure in my 
24 deposition if I stated this or not. I believe there 
25 was a portion of a wooden fence there when I went to 
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1 work with Dr. Morgan, only a small portion which 
2 would have blocked the incinerator. 
3 Q. And how was that wooden fence changed? 
4 A. There was additional wooden fence added 
5 to that. 
6 Q. And when did that occur? 
7 A. I believe that also would have been in 
8 the late '70s. 
9 Q. And what was that wooden fence used for? 
10 A. Basically, to give us a little more 
11 privacy, to prohibit the dogs from seeing so much 
12 activity and keep them from barking, as much as we 
13 could, and just gave a little more privacy to the 
14 back of the hospital. 
15 Q. And do you know when that wood fence was 
16 taken down? 
17 A. No, sir. The wooden fence was there 
18 when I left in 1997. 
19 Q. Now, have you since seen the property 
20 with the chain-link fence? 
21 A. Yes, I have. 
22 Q. Can you compare the location of the 
23 chain-link fence with the wooden fence? 
24 A. Yes. The chain-link fence appears to be 
25 a little farther over west. 
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1 Q. Okay. Let's start at the front of the 
( 
2 property where both fences started. They both 
3 started around the retaining walli is that correct? 
4 A. Yeah. Approximately around the area of 
5 the shed, yes. 
6 Q. At that particular point of the fence, 
7 the point closest to Portsmouth Boulevard 
8 A. That's pretty close. That's pretty 
9 close to where the wooden fence was. 
10 Q. -- those two fences were about the same? 
11 A. About the same. 
12 Q. Now, as you move north toward the back 
13 of his property, what happened to the chain-link 
14 f~nce as compared to the wooden fence? 
15 A. It appears to be more west. Oh, I'm 
16 sorry. I thought I had turned this thing off. 
17 Q. That's okay. 
18 A. Please accept my apology. 
19 Q. And how much farther west is the back 
20 portion of that fence as compared to the wooden 
21 fence? 
22 A. Mr. Heath, I have not measured. I did 
23 walk out there. It could be --
24 Q. I don't want you to guess. 
25 A. Then I don't know. 
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1 Q. Okay. With regard to the -- when was 
2 the first time you noticed the pine trees on your 
3 brother's property? 
4 A. The pine trees were there when I went to 
5 work with Dr. Morgan. 
6 Q. Do you know how they got there? 
7 A. Yes. He planted them. 
8 Q. Do you know when he planted them? 
9 A. I do not know when he planted them. I 
10 just know they were there when I went to work there 
11 with him. 
12 Q. When you went to work for him, do you 
13 know how tall the trees·were? 
14 A. Again, a guesstimate I would say they 
15 could have been 12, 15 feet, somewhere in that range. 
16 Q. Okay. Now, at some point in time did 
17 your brother buy any additional parcels of land that 
18 pertained to his veterinary hospital? 
19 A. Yes. 
20 Q. And can you explain that to the 
21 commissioner? 
22 A. The triangular piece back here. 
23 Q. To the back of the property? 
24 A. To the rear of the property north. 
25 Q. Do you know how that purchase came 
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2 A. Not really. 
3 Q. Do you know when that occurred, 
4 approximately? 
5 A. I'm not sure. I cannot give you a date 
6 when that was acquired. 
7 Q. When that purchase occurred, did it 
8 change the -- well, before we get to that point let 
9 me ask you this. 
10 When you started to work for your 
11 brother, did you have an occasion to n~tice any 
12 survey pins on his property? 
13 A. Yes. 
14 o: Can you tell the commissioner where 
15 those survey pins were? 
16 A. There was a pin up here in the flower 
17 bed on the west side. 
18 Q. Up on Portsmouth Boulevard? 
19 A. On Portsmouth Boulevard, that corner, 
20 which would be your west corner, there was a pin at 
21 the rear here, a bent pin, and there was a pin on the 
22 east corner on the front. 
23 Except it would not be here. It would 
24 be about, I believe, 15 feet back, because there was 
25 an additional -- some additional footage bought at a 
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1 later date up here. 
2 Q. Okay. Did you ever notice any survey 
3 pins on the northeast corner of the property? 
4 A. I cannot remember seeing a pin back 
5 here. 
6 Q. Okay. And with regard to these pine 
7 trees that are planted along the northwest corner of 
8 the property, how were those pine trees situated with 
9 regard to the survey pin? 
10 A. They were on the building side of the 
11 survey pin, on the other side of the pin. 
12 Q. Is it safe to say it looked like your 
13 brother had planted the trees just inside his 
14 property line? 
15 A. Definitely inside, yes, sir. 
16 Q. Okay. Now, at the time your brother 
17 purchased the property, the northern portion, did 
18 that change in any way the way he used the back 
19 portion of the property, this little triangle he 
20 purchased? 
21 A. It changed, because we cleared all the 
22 briars and undergrowth and stuff that was on it to 
23 make it usable, and at some point there was even 
24 grass seed planted on there. 
25 Q. Did Dr. Morgan or his staff plant that 
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1 grass seed? 
2 A. I'm not sure who planted it. I believe 
3 Dr. Morgan himself planted it. 
4 Q. And from that point on where did Dr. 
5 Morgan maintain his property with regard to cutting 
6 grass? Where would you cut the grass? 
7 A. Well, all the grass back here and also 
8 this triangle piece up to the ditch to the top of the 
9 bank. And then also that was maintained where you 
10 obviously could not get a lawn mower. In other 
11 words, any briars or any growth was taken off this 
12 side of the swale. 
13 Q. Now, with regard to the pine trees over 
14 here to the west, ·where would you cut the grass? 
15 A. The grass was actually cut probably ten, 
16 12 feet beyond the pine trees, which we knew was not 
17 our property. We just did that because our grass 
18 would -- we tried to cut it on a weekly basis, and it 
19 just made it more uniform with the rest of it. 
20 Q. Now, what was your understanding of the 
21 western property line? How did you identify the 
22 western property line of Dr. Morgan's property? Was 
23 there something back here that told you where his 
24 property line was? 
25 A. Well, I knew where the pin had been up 
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1 here, and I knew the retaining· wall was right close 
2 to the pin, and I knew it went back. 
3 And I also knew there was a bent pin 
4 back here, so I knew basically -- and I knew the 
5 pines were on the inside. So I knew we did not own 
6 ten or 12 feet west of that --
7 Q. Right. 
8 A. -- by any means. 
9 Q. Okay. How else did Dr. Morgan and his 
10 practice uti~ize this property outside of these pine 
11 trees to the north and the west? 
12 A. To the north some of the employees would 
13 spread their blankets and have lunch, and of course, 
14 it was maintained as ~ar as cutting. 
15 Obedience would take their dogs -- they 
16 asked permission if they could use these areas, and 
17 they did, as well as here and also up to the ditch. 
18 ~arking, they actually -- which I 
19 remember now, some of the employees would even pull 
20 in perpendicular with their vehicles. 
21 Q. Would they go actually to the north of 
22 those pine trees? 
23 A. Oh, yes. This necessitated -- this was 
24 necessitated after the acquisition by VDOT, because 
25 our parking then became a little more restricted. 
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1 Q. Did your brother ever de-scent skunks at 
2 the hospital? 
3 A. Yes. 
4 Q. Where would he do that? 
5 A. The few times that I witnessed Dr. 
6 Morgan doing this procedure he would be on this side 
7 of the pines and try to be as far from the building 
8 as he could, which would be this side of the 
9 triangular piece but fairly close to the pines, 
10 . obviously for shade if it was in the summer. 
11 I couldn't really give you the exact 
12 location. 
13 MS. BURCH: For the record, that was to 
14 the south of the pine trees. I don't think he said a 
15 direction. 
16 BY MR. HEATH: 
17 Q. To the south? 
18 A. It would be to the south of the rear 
19 pine trees and to the east of the ones 
20 Q. So he was inside the pine trees when you 
21 observed him? 
22 A. Oh, yes. 
23 Q. Okay. 
24 A. Definitely. 
25 Q. Do you know what happened to this bent 
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1 pin back in the northwest corner? 
2 A. No, sir. It was there when I left. 
3 Q. During the time period that you worked 
4 for your brother, did you ever see anybody come and 
5 maintain the property on Dr. Morgan's side of this 
6 ditch on the back part? 
7 A. No. 
8 Q. During the time that you worked for your 
9 brother, did you ever see anybody other than Dr. 
10 Morgan and his employees cut for a couple of feet to 
11 the west of these pine trees? 
12 A. I don't recall seeing anyone coming up 
13 that close, no, sir. 
14 Q. This field over here, the Russrand 
15 property obviously was cut from time to time; 
16 correct? 
17 A. Yes. With a bush hog and a tractor it 
18 would be cut occasionally, yes. 
19 Q. How close do you recall that they would 
20 come up to these pine trees on the northwestern 
21 portion of the property? 
22 A. Well, as I stated earlier, we maintained 
23 approximately ten feet or so west of the pine trees, 
24 so I would say that's about the distance that he 
25 would run the bush hog. 
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1 Q. While you were there, do you ever recall 
2 anybody hitting this bent pin with a lawn mower? 
3 A. Yes. 
4 Q. What would happen to the lawn mower when 
5 that would happen? 
6 A. It stopped. 
7 Q. All right. How often would that happen? 
8 A. I don't know if it happened over -- I 
9 know it happened at least two or three times, and 
10 after that we tried our best to flag it and mark it. 
11 Sometimes I would even go out there and 
12 put a little stick that would set up high so that it 
13 would not be hit with the lawn mower. 
14 MR. HEATH: That's all I have. 
15 CROSS-EXAMINATION 
16 BY MS. BURCH: 
17 Q. Mr. Morgan, you talked about a shed that 
18 is located on the west side of Dr. Morgan's property. 
19 A. Yes. 
20 Q. And that shed originally was metal, but 
21 it's now wood? 
22 A. Yes. 
23 Q. But you keep or Dr. Morgan kept the same 
24 type of things in the shed? 
25 A. Yes, roughly. I mean it would vary, I 
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1 mean whatever we had. But mainly it was for the lawn 
2 mower, gasoline, maybe rakes, hose, other implements 
3 that might be used for outside work. 
4 Q. Does the new wood shed, it provides a 
5 little more room than the old metal shed did? 
6 A. I can't see where it does, no, ma'am, 
7 approximately the same size. 
8 Q. And you remember a time when the change 
9 between the metal and the wood shed actually 
10 happened? 
11 A. I believe I stated that I thought it was 
12 in the '70s, the late '70s that the shed, the wooden 
13 sped was put in place. 
14 Q. You mentioned in that northern area of 
15 Dr. Morgan's property a time during which he 
16 purchased a triangle in the back. Do you remember 
17 what time frame it was? 
18 A. No, I do not. 
19 Q. Without using dates, before Dr. Morgan 
20 purchased this piece of property in the back, he 
21 didn't maintain any of that property, did he? 
22 A. I'm sure we kept it to a minimum so it 
23 wouldn't grow up completely. 
24 Q. But you didn't cut the grass and plant 
25 grass seed before Dr. Morgan purchased that property, 
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1 did you? 
2 A. I don't recall. 
3 Q. You also mentioned sometimes seeing a 
4 bush hog or a tractor. Did that take care of this 
5 west side, the property located to the west of Dr. 
6 Morgan's property? 
7 A. The west side, yes. 
8 Q. And do you remember if that was done 
9 several times a year? 
10 A. It was done a few times a year, yes. 
11 Particularly in the summer months, yes. 
12 Q. You talked about seeing some employees 
13 eating their lunch outside. I assume that was done 
14 in the warmer ~onths of the year? 
15 A. Probably more in the warmer months than 
16 in the winter months, yes, fall, spring, summer. 
17 Q. And did the people sit under these trees 
18 to eat their lunch? 
19 A. Oh, a lot of times they'd go all the way 
20 back. I mean they would be beyond the trees sitting 
21 up in there, probably some in the triangular piece. 
22 Q. So the area you're touching on 
23 Defendant's Exhibit 1 is where it's marked top of 
24 bank? 
25 A. I'm saying it was on the north side of 
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11 where these trees ought to be. 
2 Q. Okay. That could be anywhere. That 
3 could be off the drawing so --
4 A. No, it wasn't across the ditch. 
5 Q. Down by the ditch? 
6 A. No, it wasn't across the ditch. 
7 Q. So somewhere between the trees and the 
8 ditch? 
9 A. The top of the bank or the ditch, yes. 
10 Q. You also mentioned some parking that was 
11 done, some perpendicular, as you described it, 
12 parking. 
13 A. Yes. 
14 Q. When you say perpendicular, do you mean 
15 perpendicular to this? 
16 A. Perpendicular going in this way. 
17 Q. Going-up towards the north? 
18 A. Towards the north, towards the ditch, 
19 yes, as well as there was parking this way. 
20 Q. Back behind the building? 
21 A. Yes. 
22 Q. You also mentioned a few occasions when 
23 a de-scenting of a skunk was done by Dr. Morgan. 
24 A. The few occasions that I witnessed, yes. 
25 Q. How many is a few? Five? 
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1 A. I have no idea. 
2 Q. Was that an every year occasion or --
3 A. I don't know how many years Dr. Morgan 
4 de-scented skunks. It was a very popular thing there 
5 at one time, and then, of course, it was not very 
6 popular. Sort of like ferrets, they're popular and 
7 then one day they're not. 
8 So I really can't give you a time frame. 
9 I know he did several back there. I did not witness 
10 all that he did, by any means. 
11 Q. That's probably best. 
12 A. I tried to avoid it. 
13 Q. -I can understand that. As you recall 
14 were the skunk de-scentings popular in the '70s or 
15 the '80s, or do you just not remember? 
16 A. Well, I'm sure it would had to have been 
17 in the '70s and early '80s. I don't think it was 
18 much beyond that. 
19 Q. That sounds about right. 
20 MS. BURCH: I don't have any further 
21 questions. 
22 MR. HEATH: I don't have any questions. 
23 COMMISSIONER: I wonder, Mr. Morgan, if 
24 on the plat you would just make an X for me at the 
25 place where you remember finding the pin. 
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1 I THE WITNESS: Where I remember finding 
2 the rear are we speaking of the rear? 
3 COMMISSIONER: Yes, sir. 
4 THE WITNESS: Gosh, it's very 
5 difficult. I'm trying to think right now, if you 
6 will bear with me. 
7 I don't know how many pines there were. 
8 What makes it difficult here, see, I don't know if 
9 these pines are located actually where they are. You 
10 know, I know the pines were 
11 COMMISSIONER: Well, if you can't, I 
12 don't want you to guess. 
13 THE .WITNESS: And I would have to be 
14 guessing. I know that the. pines were on the inside 
15 of the bent pin. 
16 COMMISSIONER: Okay. I don't want you 
17 to guess. 
18 THE WITNESS: Well, I would be 
19 guessing, so that could be 
20 COMMISSIONER: If you know, I want you 
21 to mark it. If you don't know, I don't want you to. 
22 THE WITNESS: The only thing I know is 
23 that the pines were on the inside of the bent pin. 
24 And not being a CLS and not knowing how many pines 
25 are there right now, it would be a guesstimate. 
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1 t COMMISSIONER: All right, sir. 
2 THE WITNESS: And I would rather not. 
3 COMMISSIONER: I understand. I respect 
4 that. 
5 MR. HEATH: Based on that I do have a 
6 follow-up. 
7 REDIRECT EXAMINATION 
8 BY MR. HEATH: 
9 Q. Did you have an opportunity to see where 
10 Mr. Frye placed the pins this ·last weekend? 
11 A. I did see the stakes, yes. 
12 Q. Is the next to the last stake on the 
13 back side of the property, is that approximately 
14 where you remember seeing that. bent pin? 
15 A. Yes. Now, physically looking at that 
16 stake, yes 
17 Q. Okay. 
18 A. -- that seemed to be relatively 
19 accurate. 
20 COMMISSIONER: And does this plat show 
21 the stake? 
22 THE WITNESS: No. 
23 COMMISSIONER: Okay. Thank you. 
24 MR. HEATH: Nothing further. 
25 COMMISSIONER: All right, sir. Thank 
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2 THE WITNESS: Yes, sir. Thank you. 
3 (Witness excused.) 
4 MS. BURCH: Can we take a short break? 
5 MR. HEATH: Yes, I was going to suggest 
6 that. 
7 (Short recess.) 
8 MR. HEATH: He's already been sworn, I 
9 believe, actually. 
10 
11 AUBREY F. MORGAN, called as a witness by 
12 and in his own behalf, being first duly sworn, 
13 testified as follows: 
14 DIRECT EXAMINATION 
15 BY MR. HEATH: 
16 Q. Would you please state your full name 
17 for the record? 
18 A. Aubrey F. Morgan. 
19 Q. And Dr. Morgan, where do you live? 
20 A. 3995 Arcanum Lane, Suffolk, Virginia. 
21 Q. And what is your occupation? 
22 A. Well, I still practice some veterinary 
23 medicine in the tristate area, and I do right much 
24 farming. 
25 Q. And did you have a veterinary practice 
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1 at 4020 Portsmouth Boulevard? 
2 A. Yes, sir. 
3 Q. And what was the name of that practice? 
4 A. Actin Animal Hospital. 
5 Q. And when did you buy the property that 
6 Actin Animal Hospital was located on? 
7 A. 1967. 
8 Q. And when you bought the property in 
9 1967, what was the property -- what was that 
10 particular piece of property like? 
11 A. There was one small bungalow on the 
12 property and rather grown up with weeds or something, 
-13 not real maintained and neither was the house. The 
14 house was useless. 
15 Q. And what did you do with the house? 
16 A. Actually, I let the contractor have it. 
17 And he moved it down Portsmouth Boulevard, and they 
18 brick veneered it and it's still there. 
19 Q. What was the surrounding area like when 
20 you bought this property in 1967? 
21 A. Mostly all farmland. 
22 Q. And what did you -- well, when you 
23 bought the property, did you have the property 
24 surveyed? 
25 A. To the best of my -- we had a survey, 
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1 I'm sure. But now,~remember, it was-- I was in 
2 college a long time, and it was strictly science. 
3 And you could have handed me anything for a survey 
4 and said okay. 
5 Q. Have you looked for a survey from the 
6 time of your pur~hase? 
7 A. Yes, sir, and I have not found one. 
8 Q. Now, when you went out after you bought 
9 the property, were there any pins on the property to 
10 show you where your property lines were? 
11 A. Yes, sir. 
12 Q. And can you tell the commissioner 
13 well~ let's go·ahead and use this exhibit, 
14 Defendant's Exhibit 1. Can you show the commissioner 
15 where the pins were located? 
16 A. Here and here and here. 
17 Q. Okay. Now, let's start with. the pin 
18 that was located on the southwestern portion of the 
19 property. After you developed the property, what was 
20 around this particular pin? 
21 A. Okay. We had a flower bed here, and the 
22 well was here. 
23 Q. Okay. 
24 A. And we had a flower bed in the front, 
25 which gave us a circular drive coming in, and another 
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1 flower bed on this corn~r. 
2 Q. And so over here on the southeastern 
3 corner you had a flower bed? 
4 A. Yes, sir. 
5 Q. And the pin was located in that flower 
6 bed? 
7 A. Yes, sir. 
8 Q. Now, the pin going back to the 
9 northeastern corner, where was that located? 
10 A. This one I'm a little fuzzy on, but I'm 
11 sure it was in the ditch or close in the ditch. 
12 Q. And the northwestern corner which we've 
13 been talking about a lot today, was- there a pin over 
14 there? 
15 A. Yes, sir. 
16 Q. And can you describe that pin? 
17 A. Yes, sir. It looked like rebar, and it 
18 was obviously in the ground very far. Eventually, it 
19 was sticking up like this, but when we got it, it was 
20 two or three inches. 
21 Q. And when did you build the first part of 
22 your building? 
23 A. Most of it in 1998, started in '97. 
24 Q. You said '98 or '97? 
25 A. Yes, sir. We started in '97 and 
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1 finished in '98. 
2 Q. Was it '67 or '68? 
3 A. Ohl • 67 I yes 1 sir. 
4 Q. That's fine. So '67 or '68 you started 
5 building on the property. Now, when you started 
6 building the building, ~id you go to the city 
7 regarding the location of the building? 
8 A. Yes, sir. We had to have a building 
9 permit. 
10 Q. And what did you have to do with the 
11 location of the building based on --
12 A. We had --
13 MS. BURCH: I'm going to o~j ect to any· -
14 extent that he is relying on something that was told 
15 to him by someone else, if that's what -- if he is 
16 going to be giving a hearsay statement, then I'm 
17 objecting to that. 
18 COMMISSIONER: I'll sustain that 
19 objection if we're talking -- and maybe it's 
20 premature. Are we talking about what the city may 
21 have told him? 
22 MR. HEATH: What the city required him 
23 to do. It's a verbal act. We're not submitting it 
24 for the truth of the matter asserted. We're 
25 submitting it for the fact that this is what they 
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1 made him do. It's different from normal hearsay. 
COMMISSIONER: I think he can do that. 
3 MS. BURCH: To the extent that Dr. 
4 Morgan is providing what he did, not what the person 
5 told him but what he did based on what he was saying, 
6 I don't think I can object to that. 
7 MR. HEATH: That's fine. 
8 MS. BURCH: But if he is going to say 
9 the city told me to, which is what I was afraid of, I 
10 was trying to prevent that. 
11 BY MR. HEATH: 
12 Q. Based on your discussions with the city, 
13 what did you have to do with the location o~ your 
14 building? 
15 A. We moved the building back and over. 
16 Q. Okay. And why did you move it back and 
17 over? What was the purpose of that? 
18 A. They wanted a little more turning room 
19 for the cars 
20 MS. BURCH: I'm going to have to -- I'm 
21 sorry. I didn't mean to interrupt him. But to the 
22 extent that he is going to say what the city wanted 
23 for him to do and why they wanted it, I think that 
24 that comes back to the hearsay that I originally 
25 objected to. 
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1 MR. HEATH: And it's ~verbal act, a 
2 requirement, once again. 
3 MS. BURCH: Is there a statutory act 
4 that you're referring to? 
5 MR. HEATH: If somebody tells you to do 
6 something and you act. We're not submitting it for 
7 the truth of the matter asserted. We're submitting 
8 it because this was required upon him for what he 
9 did. 
10 MS. BURCH: And I'm not objecting to 
11 what he did based upon it. I'm objecting to what he 
12 was told or why he did something. The actual what he 
13 did, I don't have a problem with it. It's why he did 
14 it, the explanation the city gave him that I'm 
15 objecting to. 
16 COMMISSIONER: What did he do as a 
17 result of conversations with the city building 
18 inspector or whatever? 
19 MR. HEATH: But the purpose as well, I 
20 think he can testify to that. 
21 COMMISSIONER: The purpose is what? 
22 MR. HEATH: He is going to testify to 
23 the purpose, why he did what he did. 
24 COMMISSIONER: I think he -- well, we 
25 come back to the same thing, don't we? I'll overrule 
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1 your objection. •. 
2 BY MR. HEATH: 
3 Q. And what was the purpose of moving the 
4 building as the city required? 
5 A. We moved it farther this way so that we 
6 would have more room on this side for parking. 
7 Q. And you're pointing to the east side of 
8 your building? 
9 A. Yes, sir. 
10 Q. Okay. Now, when you moved your building 
11 to the west, what happened as far as this property 
12 line is concerned? 
13 I mean the property line didn't move. 
14 What happened to the building with respect to that 
15 property line? 
16 A. It was closer to the property line. 
17 Q. Okay. Now, when did you build your 
18 parking lot? 
19 A. At the same time the building was built. 
20 Q. Now, focusing on the west side of the 
21 parking lot over here, has that area of the parking 
22 lot ever changed? 
23 A. No, sir. 
24 Q. And the retaining wall over here on the 
25 western side, has that ever changed since you 
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1 installed it when the building was built? ; 
2 A. No, sir. 
3 Q. Do you know when you installed the shed 
4 over on the west side of your building? 
5 A. I can tell you within two years, '6 9 to 
6 -- '68 to '69. 
7 Q. And describe that shed for the 
8 commissioner. 
9 A. The fence? 
10 Q. No, the shed. I'm talking about the 
11 shed. 
12 A. Oh, you're talking about the shed? My 
13 hearing is bad so -- · 
14 Q. Oh, I'm sorry. 
15 MR. HEATH: Dr. Morgan has told me his 
16 hearing is not as good as it used to be. 
17 BY MR. HEATH: 
18 Q. I initially was asking you questions 
19 about the shed. When did the shed -- when was it 
20 installed? 
21 A. I 68. 
22 Q. Okay. And what kind of shed was it? 
23 A. It was a metal shed. 
24 Q. And what did you use it for? 
25 A. To store lawn mowers, hoses, gasoline 
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1 cans, that type of thing. 
' ( 
2 Q. And how long did that metal shed stay 
3 there? 
4 A. rrm not real sure. Being metal and in 
5 that area, it started rusting pretty badly fairly 
6 quickly. But I really donrt know if it wai five 
7 years or eight years or what we got out of it. 
8 Q. And what happened to the metal shed? 
9 A. We had a wooden shed put there, and they 
10 tore the metal shed down. 
11 Q. Was this a simultaneous replacement? 
12 A. Yes, sir. 
13 Q. And where was the new shed placed? -
14 A. Right where they tore the old one down. 
15 Q. And what was the new shed used for? 
16 A. The same thing, lawn mowers, et cetera. 
17 Q. And how long did that new shed stay 
18 there? 
19 A. It's still there. 
20 Q. Okay. What is that new shed made out 
21 of? 
22 A. It's a wooden -- a wooden composite. 
23 Q. And to your knowledge has that wood shed 
24 been moved at all? 
25 A. To my knowledge, no, sir. 
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J; Q. Going along your property, did you have 
2 occasion to build a fence on the western side of your 
3 property? 
4 A. Yes, sir. 
5 Q. And first of all, when was the first 
6 fence built? 
7 A. Maybe a few months, but '68. 
8 Q. And what was that first fence built of? 
9 A. It was a basket weave fence, redwood 
10 fence. 
11 Q. When you say basket weave redwood, what 
12 was redwood? 
13 A. Redwood is a species of tree in 
14 California but --
15 Q. What part of the fence was redwood? Was 
16 it just the basket weave, or was it the construction 
17 of the fence? 
18 A. The whole construction of the fence. We 
19 just bought them in sections from Lowe's, I believe. 
20 Q. And was that fence put up in more than 
21 one stage? 
22 A. Yes, sir. 
23 Q. And when was the second stage of the 
24 fence built? 
25 A. That was after my brother came, which 
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1 w~uld have been in the late '70s. 
2 Q. Where was the first stage of the fence 
3 located? 
4 A. It started right at the end of the 
5 concrete retaining wall. 
6 Q. And how far back did it go? 
7 A. It went about to the beginning of the 
8 dog runs. 
9 Q. And why did you put that up? 
10 A. That was to shield the back door, the 
11 incinerator. We didn't want the trash -- didn't want 
12 to be able to see any trash over there. 
13 Q. And why was the second part of the fence 
14 installed? 
15 A. To try to ease the problem of barking 
16 dogs. They bark very bad when they see any movement 
17 much and so 
18 Q. And how far back did that part of the 
19 fence go? 
20 A. That went to the end of the kennels. 
21 Q. And if we look at this plat, does that 
22 show where the kennels are? 
23 A. Yes, sir. 
24 Q. And how long did that wooden fence stay 
25 up? 
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1 A. The wooden fence was there when I left, 
2 and I left, I guess, in '98, approximateiy. 
3 Q. And why did you leave in 1998? 
4 A. I had an agreement that I would work at 
5 least one full year for them. 
6 Q. Did VCA come and buy your practice? 
7 A. Yes, sir, in '97. 
8 Q. Okay. Now, when you built the wooden 
9 fence, was it inside your property line as you 
10 understood it or outside of. your property line? 
11 A. It was inside the property line. 
12 Q. How did these pine trees across the 
13 northwestern part of your property, how did they get 
14 there? 
15 A. I planted them. 
16 Q. When did you plant them? 
17 A. The latter part of -- well, in I 98. No, 
18 excuse me. 
19 Q. That's okay. 
20 A. In '68. 
21 Q. When you planted them in '68, how tall 
22 were they? 
23 A. They varied some in height, because I 
24 found them -- I gathered them up from the farm. But 
25 maybe two to three feet or maybe one foot to three 
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1 feet. ' 
2 Q. And in relationship to your property 
3 line, where did you plant those pines? 
4 A. Inside the property line. 
5 Q. How far inside the property line? 
6 A. Oh, probably at least two feet. 
7 Q. And how did you know it was inside your 
8 property line? 
9 A. I had found -- I knew where the stake 
10 was here, and I knew the stake here. It was just a 
11 matter of a straight line as far as I was concerned. 
12 The same from there this way. At that time I knew 
13 approximately where it went:· 
14 Q. So you were referring to the pins at the 
15 southwestern portion and northwestern portion of the 
16 property, as well as the pin at the northeastern 
17 portion of the property; correct? 
18 A. Yes, sir. 
19 Q. Obviously, those pine trees have never 
20 moved since you planted them; is that correct? 
21 A. The ones that are there now have been 
22 there from the beginning. 
23 Q. How tall are those pine trees now? 
24 A. I would say 35, 40 feet. 
25 Q. And did there come a time when you 
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1 purchased adddtional parcels of property relative to 
2 the hospital? 
3 A. Yes, sir. 
4 Q. And can you explain to the commissioner 
5 how you acquired the property, to the best of your 
6 recollection? 
7 A. Okay. I bought it from George Norris, 
8 and I bought 15 feet on the -- I always get mixed up. 
9 This is the 
10 Q. The east side? 
11 A. The east side, yes, sir. 
12 Q. All right. And did you acquire any 
13 other property from Mr. Norris? 
14 A. Yes, sir, this triangle at the rear of 
15 the hospital. 
16 Q. Now, why did you buy that triangle at 
17 the rear of the hospital? 
18 A. The main reason I bought it was because 
19 of the ditch running back here. The overgrowth from 
20 the ditch, you know, caused a problem with the briars 
21 and everything coming up. 
22 Q. And when you bought the property to the 
23 rear, what did you do with the property? 
24 A. Cleared it down into the ditch. 
25 Q. And how have you maintained that piece 
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1 of property sine~ its purchase? 
2 A. Since we've cleared it with lawn mowers. 
3 Q. I'm sorry? 
4 A. Since we've -- it was cleared some with 
5 lawn mowers since then. I seeded it and cut the 
6 grass. 
7 Q. And you cut the grass every year on that 
8 property? 
9 A. Well, every week or two in the summer. 
10 Q. Okay. Have you ever seen .anybody else 
11 other than your personnel cut the property that's 
12 this triangle to the rear of your property? 
13 A. No, sir, someone_employed by me, with 
14 the exception of mosquito control came in a couple of 
15 times. 
16 Q. Mosquito control being with the City of 
17 Chesapeake? 
18 A. Yes, sir. 
19 Q. How did your parking lot change in the 
20 front, or what happened to the parking lot? 
21 A. Well, we lost enough in the front that 
22 we probably lost half of our parking. 
23 Q. And how did that happen and when? 
24 A. I don't remember exactly when the city 
25 came in. In the early '80s, I expect. 
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1 Q. And they took the front part of your 
2 parking lot? 
3 A. Yes, sir. 
4 Q. What happened to the two pins in the 
5 front of your property when VDOT came through? 
6 A. Well·, they would be out in the highway 
7 now. 
8 Q. Out in the street? So they're gone now? 
9 A. Yeah, they're gone. 
10 Q. And as a result of VDOT taking your 
11 parking lot out front, how did that change your use 
12 of the property? 
13 A. Well, for one thing we had to start 
14 using this area more in here and back here. We had 
15 the --
16 Q. Now, for the record and so the court 
17 reporter can pick this up, you're talking about --
18 that's to the east and to the north? 
19 A. To the east and north, yes, sir. 
20 Q. And how did you have to start using that 
21 more? 
22 A. We had a we started with shift work. 
23 We had three shifts, and we had 30-some people 
24 employed. So we used it primarily for employee 
25 parking to leave all of this out this way for 
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2 Q. All right. When VDOT came in and took 
3 the front part of your property, how did that affect 
4 your water and your sewer? 
5 A. Well, it took our water and -- I mean it 
6 took the water, and then we had to have sewage too. 
7 Q. Where was your well originally? 
8 A. It was in the flower bed on this western 
9 corner. 
10 Q. That's the southwestern corner? 
11 A. Yes, sir. 
12 Q. Now, if I can get you to focus for just 
13 a few minutes on this property, this ~riangular piece 
14 of property to the north of the pine trees, and I'm 
15 talking about the triangle within the dark solid 
16 line. 
17 A. Yes, sir. 
18 Q. Can you tell the commissioner, when did 
19 you start using that property? 
20 A. Well, we agreed to take the property in 
21 '78 and started using it at that time and have been 
22 using it. I don't think it was actually cleared up 
23 until '79. 
24 Q. So when say you cleared it up, what else 
25 did you do to this property? 
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1 A. Seeded it with grass. 
2 Q. And is that when you first started 
3 cutting the grass back there? 
4 A. Well, it was the first time we had 
5 really had grass back there to cut. Now, we did cut 
6 briars and weeds and stut"f back there before. 
7 Q. And how else did you use this triangular 
8 piece of property in the back to the north? 
9 A. Well, we used it for all the purposes 
10 previously stated. We used it for parking. We used 
11 it for walking dogs. We used it for burying dogs. 
12 We used it for de-scenting skunks. We used it for 
13 all of these various things. 
14 Q. Okay. And with regard to the 
15 de-scenting skunks, where exactly would you be 
16 de-scenting skunks? 
17 A. Actually, I would get as far away from 
18 our hospital as I could and be on my -- what I 
19 thought was my land or on my land. 
20 Q. Can you show the commissioner where? 
21 A. Right back in here. 
22 Q. Would you ever go into this portion of 
23 the property, this far northwestern corner? 
24 A. Just as far as I could. There was a big 
25 old tree right on my line setting right in here, and 
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1 that's how we would stay on my property right in 
2 here. 
3 Q. So you're pointing to the, for the 
4 record, the northwestern parcel that has inside of it 
5 31.42P, 33.48F? 
6 A. Yes, sir. 
7 Q. And where else would you de-scent 
8 skunks? 
9 A. That's the only place we did it was 
10 right here, I mean as far away from the hospital as 
11 we could get. 
12 Q. And how often would you de-scent skunks? 
13 A. It was done primarily in ·the su~mertime, 
14 because the only time we would get them was when 
15 people had caught the young. And for a while we did 
16 a lot of them, and then the ·fad began to ease down. 
17 Now, the fad actually started back in 
18 the '60s, early '60s and lasted on up until close to 
19 '80, I guess, or the 70's, anyway. The '70s you 
20 would get an occasional skunk. 
21 Q. So during what time period were you 
22 de-scenting skunks from time to time on the back 
23 portion of your property? 
24 A. Almost from the time I got there, almost 
25 from the time I opened the hospital. But this was 
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1 one of the things that I did in scho61 to supplement 
2 my income while I was in school. It made me very 
3 popular. 
4 Q. I'll bet it did. How else did you use 
5 the property up here in this triangular piece that 
6 you bought from Mr. Norris? 
7 A. Well, we had, of course, the dog 
8 obedience school that used some of it, and they used 
9 all of it that they wanted to. 
10 And then we walked dogs. Some dogs, 
11 regardless of having runs for them to run in, they 
12 have to get in the grass or they don't do well. 
13 Q. Now, there's been, in-this case at 
14 least, some discussion about burying dogs. Did you 
15 ever bury dogs on your property? 
16 A. Yes. 
17 Q. Can you explain to the commissioner the 
18 circumstances by which you would actually bury dogs? 
19 A. We had a cremator type of incinerator, 
20 and this is the way we disposed of the animals that 
21 we put to sleep at times and the ones that died for 
22 one reason or another. 
23 And occasionally these units would go 
24 down, as you would expect. They stayed in almost 
25 continuous use. They 1 re probably fired every few 
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1 days, every two or three days. 
2 And when this happened we didn't have 
3 any way to get rid of the dogs or cats or whatever 
4 animals we may have, and so occasionally we had to 
5 bury some dogs. 
6 Q. And where on your property would you be 
7 burying dogs? 
8 A. I would go as far back as possible in 
9 here. 
10 Q. Go back to the ditch? 
11 A. Pretty close, yes, sir. 
12 Q. Did you ever have occasion to observe 
1~ your employees picnicking on the back of your 
14 property? 
15 A. Yes, sir. 
16 Q. And where would they do that? 
17 A. They would want to stay under the trees, 
18 including this big one here, and then there was 
19 another -- well, it still is there, another tree 
20 there that doesn't show on this. 
21 Q. There is a 70-inch twin mulberry? Is 
22 that what you're talking about? 
23 A. Yes. 
24 Q. And they would picnic under that? 
25 A. Yes, sir. 
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1 Q. Do you know what happened to t~is bent 
2 pin on the northwest corner of your property? 
3 A. One of the grading machines was what 
4 originally bent it, and then what happened to it 
5 after that, I don't know. It stayed there a long 
6 time after it was bent, but then in subsequent 
7 grading it disappeared. 
8 Q. And when the grader hit it, the pin was 
9 pulled up out of the ground? Is that what happened? 
10 A. I don't think it was actually pulled up 
11 at that point, but the grading went down at that 
12 point. So they graded right up to the pin on that 
13 corner, and that -left one side of it where it got 
14 bent. 
15 Q. Is that when Russrand was developing its 
16 property to the west? 
17 A. Yes. 
18 Q. Okay. Is the pin there now? 
19 A. Not to my knowledge. 
20 Q. When you had personnel cutting grass on 
21 your property, where would you tell them to cut the 
22 grass? 
23 A. They cut everything that was grass in 
24 this section, and then we did cut across here. 
25 Because a lot of times you had ragweed and this type 
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1 of thing, and it just made it look better to rup a 
2 strip on this side of the pines. 
3 Q. How far on the other side of the pines 
4 that are along the western line, how far outside of 
5 those pines would you have your personnel cut the 
6 grass? 
7 A. That actually varied some, depending on 
8 how energetic the people were we had cutting it. 
9 Some of it would go ten feet, some of it two feet. 
10 Q. And how far back would they cut on that 
11 western side? 
12 A. Pretty much to the ditch. 
13 Q. And how long did that. grass-cutting 
14 pattern last? 
15 A. Probably the late '70s on up until I 
16 left in the '90s, late '90s. 
17 Q. And how far back would you cut and 
18 maintain your property on the north side? 
19 A. To the ditch. 
20 Q. And how long did you maintain the 
21 property in that fashion? 
22 A. The same length of time. 
23 Q. During that time period did you ever see 
24 anyone else other than your employees maintain or cut 
25 grass on what you thought was your property? 
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1 A. No, sir. 
2 Q. And Dr. Morgan, why did you think --
3 what led you to believe you knew where your property 
4 lines were? 
5 A. The pins. That's all I would have had 
6 any knowledge to use. 
7 Q. So that was the line in the sand for 
8 you, basically? 
9 A. Yes, sir. 
10 Q. And what was the rear property line for 
11 you? What did you believe that to be? 
12 A. Straight across from this pin to this 
13 pin. 
14 Q. And then when you bought the last parcel 
15 of property, where did you think your back property 
16 line was? 
17 A. From about the center of the ditch going 
18 straight down this line and straight down this line. 
19 'Q. Okay. I don't think we've gone over 
20 this. What is the nature of the business at your 
21 animal hospital? 
22 A. Small animal medicine and surgery. 
23 Q. What kind of animals would you treat? 
24 A. Dogs, cats and any exotic animals. 
25 Q. How big did your practice get over the 
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2 A. At one time it was the largest one on 
3 the East Coast in the number of clientele. 
4 Q. And at any time while you were at this 
5 location before VCA bought you out, at any time did 
6 anybody come and complain to you about your property· 
7 line? 
8 A. No, sir. 
9 Q. And have you searched for any surveys of 
10 your property? 
11 A. No, sir. 
12 Q. I mean have you searched for surveys of 
13 your property dealing with your property? 
14 A. You mean something I might have? 
15 Q. Yes, sir. 
16 A. Yes, sir. 
17 Q. Have you found any surveys? 
18 A. No, sir. 
19 MR. HEATH: That's all I have. 
20 CROSS-EXAMINATION 
21 BY MS. BURCH: 
22 Q. Dr. Morgan, you talked about four pins 
23 which you relied upon. Were those pins in place when 
24 you began construction on your animal hospital? 
25 A. Yes, ma'am. 
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1 Q. And do you know who placed those pins in 
2 · the ground? 
3 A. I would assume the people that did this 
4 survey, but I don't remember. 
5 Q. So as far as you know, the pins were 
6 done at the direction of whoever hired the surveyor? 
7 A. Yes, ma'am. 
8 Q. You didn't ever talk with whoever placed 
9 the pins in the ground? 
10 A. No, ma'am. 
11 Q. And you didn't actually see them put the 
12 pins in the ground? 
13- . A. No, ma'am. 
14 Q. You talked briefly about a shed that's 
15 located on the west side of your property. Is that 
16 shed attached to the ground? 
17 A. Well, I don't mean to be smart, but I 
18 don't quite understand you. It's not floating, I 
19 mean, so it's setting, I guess --
20 Q. Well, I figured that part. I assume 
21 it's setting on the ground. I'm just trying to 
22 compare it to the animal hospital. The animal 
23 hospital, at least the way I think of it, is attached 
24 to the ground. 
25 A. It has a wooden floor, and I would 
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1 imagine, although I can't tell you for sure, that you 
2 have treated 4 by 4s or 4 by 6s probably just setting 
3 on the ground. 
4 Q. As far as you know there's no foundation 
5 under the shed that connects it to the ground? 
6 A. To the ground, no, not that I know of. 
7 Q. You talked about a series of trees that 
8 you planted and the fact that they've gotten to be 35 
9 to 45 feet. 
10 Drawing your attention to these first 
11 two trees that are located on the property, have you 
12 noticed that they are shorter than the other ones? 
13 A. Yes~. ma'am. And have you noticed that 
14 these are smaller than these --
15 Q. Yes. 
16 A. -- and this one? They were all planted 
17 about the same time. And if you would really want to 
18 -- and I am a biologist. If you really wanted to see 
19 how old the trees were, you can do that by making a 
20 tap, if that's what you're --
21 Q. I'm not worried about the age. But you 
22 said that most of them were 35 to 40 feet, and I just 
23 wasn't sure, because it looked like some of them 
24 weren't as tall as that. 
25 A. Some of them are not as tall, front and 
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1 back, you are correct. 
2 Q. Okay. You mentioned a tree that was 
3 located in the northwest corner of the property that 
4 you believe to be yours where you worked on the 
5 skunks. Do you remember what kind of tree that was? 
6 A. Mulberry. 
7 MS. BURCH: Okay. That's all I have. 
8 Thank you. 
9 MR. HEATH: I just have one follow-up 
10 question. 
11 REDIRECT EXAMINATION 
12 BY MR. HEATH: 
13 Q. You were present when the commissioner 
14 took a view this morning. Is the next to the last 
15 TAF survey stake on your property that you saw this 
16 morning, is that in the same place where the bent pin 
17 was that you had seen originally? 
18 A. Yes, sir, it has to be very close. 
19 MR. HEATH: That's all I have. 
20 COMMISSIONER: I just have one or two 
21 questions, Dr. Morgan. 
22 When you put in the parking lot and 
23 built the retaining wall, did you have a surveyor 
24 come out, or did the -- did you have a surveyor come 
25 out to be sure that when you ran your line, you would 
ZAHN, HALL & ZAHN 
NORFOLK, VIRGINIA {757)627-6554 LONDON, ENGLAND 
365 
258 
1 be inside the property line of the property you 
2 thought you had purchased? 
3 THE WITNESS: Did I have -- I don't 
4 know. I can't answer that question. When the 
5 hospital was being built, I was doing relief work and 
6 gone a big part of the time. And we had the plans 
7 drawn, and W. L. Scott was the contractor. 
8 COMMISSIONER: So then if I understand 
9 your answer, you would not know whether Scott -- what 
10 steps the contractor might have taken to ensure that 
11 the retaining wall and the parking lot was built 
12 within your property line. You just assumed that he 
13 had done that; is that right? 
14 THE WITNESS: Well, I would assume 
15 that, yes. But he did have blueprints for both the 
16 hospital, the parking lot layout, and the total lot 
17 area. 
18 COMMISSIONER: But you said you 
19 couldn 1 t find the survey. Do you know whether he had 
20 the survey, the correct survey showing the lot that 
21 you purchased? 
22 THE WITNESS: The only thing I can tell 
23 you for sure is where the pins were. 
24 COMMISSIONER: I understand. And then 
25 when you put up the wooden fence, and I say you, but 
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1 do you remember who you hired to do that? 
2 THE WITNESS: Yes, sir. The first part 
3 of it I put up. 
4 COMMISSIONER: Okay. 
5 THE WITNESS: And the second part was 
6 put up by my brother. 
7 COMMISSIONER: Yes, sir. And did 
8 either of you have a surveyor come out to run the 
9 line to be sure that the fence was put up within your 
10 property line? 
11 THE WITNESS: We ran it from this pin 
12 to this pin, and we used a string all the way across. 
13 COMMISSIONER: Okay. And as I 
14 understand it from the testimony, the second stage of 
15 the wood fence came back so that it was even with 
16 the, I guess you would say the north side of the 
17 kennel? 
18 THE WITNESS: (Moves head up and down.) 
19 COMMISSIONER: And you were there this 
20 morning, and the chain-link fence extends farther 
21 than your fence, does it not? 
22 THE WITNESS: Yes, sir. 
23 COMMISSIONER: And when you sold -- you 
24 sold it in 1997, I believe you said, or was it '98? 
25 THE WITNESS: Yes, sir. 
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1 COMMISSIONER: 1997? 
2 THE WITNESS: 1 97. 
3 COMMISSIONER: Yes, sir. Were you 
4 present at any time that the chain-link fence was put 
5 up? 
6 THE WITNESS: No, sir. The chain link 
7 was without my knowledge and certainly not with my 
8 permission. 
9 COMMISSIONER: Okay. It does have a 
10 little bow. It's not very aesthetic, is it? 
11 THE WITNESS: It certainly isn't, nor 
12 does it do the job that we wanted the fence to do. 
COMMISSIONER: I understand. The 
14 purpose of your putting up the lattice fence was to 
15 shield what was happening in the kennels from view 
16 and shield the dogs from view on the outside, I 
17 believe you said? 
18 THE WITNESS: Yes, sir. 
19 COMMISSIONER: And the chain-link fence 
20 doesn't do any of that. 
21 THE WITNESS: That's right. The only 
22 thing the chain-link fence would do is now they can 
23 see the dogs. But if they can get through, the 
24 children would still stick their fingers in. 
25 COMMISSIONER: Yes, sir. And on this 
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1 plat is the broken area more or less where the ditch 
2 ran, based upon your recollection? 
3 I'm referring to this broken line that's 
4 on either side of the very heavy black line that's on 
5 the north side. Is that where the ditch ran, or do 
6 you remember? 
7 THE WITNESS: I would say --
8 COMMISSIONER: It says top of bank. 
9 THE WITNESS: -- the center of the 
10 ditch this way. And it seemed like the ditch, 
11 instead of turning this way turned back this way, if 
12 that's what this broken line means. 
13 MR. HEATH: He is pointing back to the 
14 north, for the record. 
15 COMMISSIONER: So it seems to indicate 
16 -- the line on the plat seems to indicate that the 
17 ditch is bending back to the south. And that's not 
18 your recollection --
19 THE WITNESS: No, sir. 
20 COMMISSIONER: of being correct; is 
21 that right? 
22 THE WITNESS: That's correct. 
23 COMMISSIONER: And the plat doesn't 
24 show where you put in your sewer line and water 
25 line. Would it have been on the west side of your 
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2 THE WITNESS: I don•t know, to be 
3 honest with you. Really, by the time that went in, I 
4 can't even remember -- I know my well was here, but I 
5 don't remember how that line ran or even the one from 
6 the well. 
7 COMMISSIONER: That's fine. 
8 THE WITNESS: And I don't remember that 
9 being put in. 
10 COMMISSIONER: I don't think I have any 
11 other questions. 
12 MR. HEATH: I do have a couple of 
13 follow-up. 
14 FURTHER REDIRECT EXAMINATION 
15 BY MR. HEATH: 
16 Q. Dr. Morgan, let's say in the early '70s 
17 after you had built the hospital, you had put up the 
18 parking lot and the retaining wall and the wood shed 
19 and your wood fence, and you had the pins to the 
20 southwest corner and the pin to the northwest corner. 
21 Using those two pins were your items --
22 were your improvements on your side of that line or 
23 on the other side of the line? 
24 THE WITNESS: On my side of the line. 
25 MR. HEATH: Okay. That's all I have. 
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1 MS. BURCH: I don't have any additional 
2 questions. 
3 COMMISSIONER: Anything else? 
4 MR. HEATH: That's it. The defendant 
5 rests. 
6 MS. BURCH: Your Honor, the one thing I 
7 need to clear up for the record is there were two 
8 letters which I did not introduce. 
9 So the exhibits do go up to 14, but the 
10 two that I had marked that I didn't use -- I can tell 
11 you what the numbers are. I just didn't want you to 
12 be looking for them. Exhibits 8 and 9 I didn't use. 
13 MR. HEATH: Okay. You don.' t want to. use 
14 them? 
15 MS. BURCH: If I can have a minute, I 
16 don't know if we were planning on p~tting on any 
17· response testimony to the adverse possession claim, 
18 so if we could have just a minute. 
19 MR. HEATH: Sure. 
20 COMMISSIONER: Before you all go, let's 
21 make sure that I have all of the exhibits you all 
22 want me to have, if you will. 
23 (Plaintiff's Exhibit Nos. 13 and 14 were 
24 received in evidence.) 
25 (Short recess.) 
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1 MS. BURCH: We have only a couple of 
2 questions, if we can recall Mr. Russell. I don't 
3 think it will take more than five minutes. 
4 MR. HEATH: All right. 
5 MS. BURCH: I think he's already been 
6 sworn, so if I can just proceed. 
7 
8 CHARLES E. RUSSELL, recalled as a 
9 witness by and in his own behalf, having been 
10 pr~viously duly sworn, further testified as follows: 
11 DIRECT EXAMINATION 
12 BY MS. BURCH: 
13 Q. Mr. Russell, you spoke earlier today 
14 about your visits to the property that we've been 
15 talking about, Dr. Morgan's. Did there come a time 
16 when the amount of time you spent out at the property 
17 changed? 
18 A. Yes. 
19 Q. And when would that be? 
20 A. That would have been in the 1984, '85 
21 time period when we entered into the final land 
22 lease, we negotiated and entered into the final land 
23 lease with the Edward J. DeBartolo Corporation, and 
24 construction on Chesapeake Square Mall began. 
25 Q. And during that time frame that you're 
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1 just referring to, what was the change that occurred 
2 in terms of your visitation to the property? 
3 A. The change that occurred at that time 
4 was that I was out once or twice a week for the 
5 construction of the mall. 
6 And then in, I think it was '89 we began 
7 construction of our shopping center, and I was out as 
8 often as two or three times a week from that point 
9 forward. 
10 Q. And during the time when you were 
11 frequently visiting the property, were you stopping 
12 by or seeing what's marked on Exhibit D-1 that's Dr. 
13 Morgan's property? 
14 A. I would not necessarily be stopping by, 
15 but I would be traveling by it more often. 
16 And I would also at this point have 
17 visibility of the site from Taylor Road from the 
18 westerly side as opposed to the easterly side of the 
19 property, which made it more visible from Taylor Road 
20 relocated. 
21 Q. During this time frame when you were out 
22 at a more frequent occurrence on the property or near 
23 the property, did you see anyone conducting dog 
24 obedience classes on Dr. Morgan's property? 
25 A. I did not. I have never seen a dog 
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1 obedience class on the property. 
2 Q. Did you see any dog walking occurring on 
3 Dr. Morgan's property? 
4 A. I have seen people walking dogs on the 
5 property one time over the years that I've been 
6 coming out here. 
7 Q. And using Defendant's Exhibit 1, can you 
8 show where you saw the dogs being walked? 
9 A. It would be in this general area here. 
10 Q. For the record, you're pointing to the 
11 area south of the pine trees? 
12 A. Yes, south and east of the pine trees. 
13_ Q. __ At any point did you ever see anyone 
14 de-scenting skunks on the property? 
15 A. I did not. I'm not sure I would have 
16 known what was going on, but I didn't see that. I 
17 probably Wouldn't have stayed if I did. 
18 Q. What period of time were you more 
19 frequently visiting this property and the surrounding 
20 property? You mentioned it started in the mid-'80s. 
21 How long was that for? 
22 A. That has been pretty continuous. I'm 
23 out here at least -- or near this property now around 
24 once a week, depending on what's going on, what type 
25 of construction or what we may have, what leasing we 
ZAHN, HALL & ZAHN 




1 may be undergoing. 
2 Q. Do you spend any time since the mid-'80s 
3 to the north of what is Dr. Morgan's property? 
4 A. Yes. Since we have the lease with Food 
5 Lion and Arby's and other properties out there, we're 
6 more frequently out there, so I am out there once or 
7 twice a week. 
8 I'm not necessarily on this particular 
9 site once or twice a week, but in the general area 
10 and going by it. And the property -- the question 
11 that you immediately asked, I am on that property 
12 more often. 
13 MS. BURCH: I don ' .. t have any further 
14 questions. 
15 CROSS-EXAMINATION 
16 BY MR. HEATH: 
17 Q. When you said that in '84 to '85 you 
18 were out there once or twice a week, was that to just 
19 drive down Portsmouth Boulevard? 
20 A. No. At that time, Mr. Heath, the road 
21 had been cut through, so you could actually enter the 
22 shopping mall from Taylor Road at that time. So it 
23 would be Portsmouth Boulevard and then back up Taylor 
24 Road. 
25 Q. Okay. And how long would you stay for 
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I 1 these visits that were once to twice a week? 
2 A. It would depend. Sometimes if we were 
3 while we were developing this site I may stay as 
4 long as 45 minutes a visit. Other times I would just 
5 be riding by. 
6 Q. So your visits would be just to drive by 
7 or up to 45 minutes once to twice a week? 
8 A. Uh-huh. 
9 Q. That's what you're testifying about your 
10 observations? 
11 A. Right. 
12 Q. Okay. So you're not saying that these 
13 activities didn't take place. You're just saying 
14 that you didn't see them; correct? 
15 A. That's right. 
16 MR. HEATH: That's all I have. 
17 MS. BURCH: I don't have any further 
18 questions. 
19 COMMISSIONER: Okay. 
20 MS. BURCH: If I can, just for the 
21 record since I have managed to confuse this, I have 
22 Exhibits 1 through 14 marked. I've entered all of 
23 them, and I think Mr. Heath has agreed to all of 
24 them. 
25 The only two which I did riot put into 
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1 evidence between 1 and 14 are 8 and 9, which we've 
l 
2 decided not to use, so those two are blank. 
3 MR. HEATH: All right. 
4 MS. BURCH: So it's 1 to 7 and then 10 
5 to 14. 
6 MR. HEATH: I tried to make it real 
7 simple for you, Judge, 1 and 2. 
8 MS. BURCH: And they're all right here. 
9 MR. HEATH: And I understand that the 
10 transcript is going to be typed up. Once the 
11 transcript is typed up, what we would like to d.o is 
12 to submit a brief to help the commissioner in the 
13 preparation of the report. 
14 I don't know how much time you want to 
15 give us for the brief. I don't think it will take 
16 much 
17 COMMISSIONER: As much as you want. 
18 MR. HEATH: Kristan, two weeks after the 
19 transcript and we get a copy of it? 
20 MS. BURCH: That's fine. I just would 
21 like to -- if we set dates, since you all have the 
22 burden of proof for adverse possession, I would just 
23 like to set my date for responding after whenever 
24 your date is for providing the brief. 
25 MR. HEATH: Okay. And if we're going to 
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1 do ~t that way -- because I think Kristan is right. 
2 MS. BURCH: I think it has to be. 
3 MR. HEATH: Yeah. We're pretty much 
4 conceding the title description, and so it really 
5 does fall to us. If we have our brief filed, say 
6 give us three weeks. I'll try to get it filed before 
7 then. 
8 MS. BURCH: Three weeks after the 
9 transcript? 
10 MR. HEATH: After the transcript, yeah. 
11 And how long do you need for a response? 
12 MS. BURCH: Two to three weeks? Does 
13 that seem too long? 
14 MR. HEATH: Three weeks? 
15 MS. BURCH: Just to keep it even, is 
16 that all right? 
17 MR. HEATH: And then since I've got the 
18 burden, give me, say, ten days for a final rebuttal 
19 on anything that you've raised. 
20 MS. BURCH: Okay. 
21 MR. HEATH: And we may not even file a 
22 rebuttal. We've probably already covered everything. 
23 MS. BURCH: Okay, ten days. Will we 
24 submit those briefs directly to you here at your 
25 office, or shall we send them to the court and get 
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1 those -1 
2 COMMISSIONER: Then I would have to go 
3 down to Great Bridge. 
4 MS. BURCH: How about we send them to 
5 the court and a copy to you? 
6 COMMISSIONER: That's great. 
7 MS. BURCH: Okay. Is that it? 
8 MR. HEATH: Unless you want a closing. 
9 I mean I think you're going to get a closing in the 
10 briefs. 
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1 CERTIFICATE OF REPORTER 
2 
3 I, Barbara E. Ingle, RPR, do hereby 
4 certify that I reported verbatim the proceedings in 
5 the above-entitled matter, Circuit Court of the City. 
6 of Chesapeake, heard by Carroll 0. Ferrell, 
7 Commissioner in Chancery. 
8 I further certify that the foregoing 
9 is a true, accurate and complete transcript of said 
10 proceedings. 
11 Given under my hand this 23rd day of 
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(The Court Reporter was duly 
sworn.) 
THE COURT: All right. Are we ready 
to proceed? 
MR. HEATH: Yes, Your Honor. Judge, 
my name is Len Heath. I'm an attorney with Jones, Blechman, 
Woltz & Kelly in Newport News. Good to see you again. I have 
the pleasure of representing Dr. Aubrey Morgan. We have been 
able to get ir. all the evidence we think is important to our 
clients. Of course, I have a dispute with the ultimate finding 
of the Commissioner in Chancery in this case. 
By way of background, this case was 
instituted by Russrand Triangle Associates which is owned in 
part by Eddie Russell, a well-respected attorney in the Norfolk 
area. Mr. Russell's company, Russrand Triangle, qwns the 
property next door to Dr. Morgan's property. When Russrand 
decided to develop their property, they realized that 
Dr. Morgan had built items and installed items on the property 
that by title search would reflect that that property was 
actually owned by Russrand. They filed suit. Our major 
defense and the major issue that we have today is that of 
adverse possession. 
Quite frankly, Judge, if there ever 
was a case of adverse possession, this is it. The facts in the 
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1 case are very important. It's been developed in the record. 
2 There's no dispute that in 1967, back when I was seven years 
3 old and Johnson was president, Dr. Morgan purchased the 
4 property in question. When he purchased the property, there 
5 were survey stakes placed on the property. 
6 If I may approach, we've got the 
7 survey and I will show you where the survey pins were. 
8 
9 
THE COURT: All right, sir. 
MR. HEATH: What I have here, Judge, 
10 is a plat that's in the record which was prepared by our 
11 surveyor that superimposes some different scenarios onto the 
12 property in question. 
THE COURT: Is this the plat? 13 
14 MR. HEATH: It should be Defendant's 
15 Exhibit 1. 






21 Honor, this particular 
THE COURT: Okay. 
MR. HEATH: I think Mrs. Burch filed 
THE COURT: Here we go. 
MR. HEATH: For the record, Your 
exhibit was placed into evidence at the 
3 
22 Commissioner's hearing as Defense Exhibit Number 1. I think it 
23 may be designated differently in the attachment that Mrs. Burch 
24 has filed. 




























MR. HEATH: With regard to this plat, 
if you look at the dark lines that I'm showing you here, the 
first dark lines, that is the property that Dr. Morgan 
originally thought that he had_purchased. And for orientation 
purposes, over here to the west, this is the Russrand property 
and to the north is the Russrand property. When Dr. Morgan 
purchased his property, he thought that he owned this property 
that we have with the dark black line. The reason he thought 
that is because the survey had been done and four pins had been 
placed. Those four pins were placed here. I'm referring to 
the southwest corner, northwest corner, northeast corner and 
the southeast corner. 
With regard to these pins, that was 
his line in the sand. That was his understanding of what he 
had purchased at that time back in 1967. Those pins were :high 
enough-- at least this one. The one that's really in qu~stion 
is the northwest pin. It was high enough in the ground so that 
when people would cut the grass, if they weren't careful, they 
would hit it with the lawnmower. It would stop the lawnmower. 
It was that high up. 
When he purchased the property in 
1967, he went ahead and started developing the property. He 
built Actin Animal Hospital. That hospital started business in 
1968. At the same time that he was building this building, he 




























trees. If you look along the west line, you will see seven 
pine trees. If you look across the north line, you will see 
it looks like an additional eight pine trees. The ninth one 
joins into the corner back there. He planted those trees, 
Judge, and they were a foot to three feet tall. They are now 
35 to 40 feet tall. They have been Lhere the entire time. The 
record is clear that he planted these trees in a line so that 
he could see his property line. He planted them right inside 
his property line. There doesn't seem to be any dispute about· 
the fact that he planted them, when he planted them and that 
they have been there the entire time. 
Later on in 1979, he purchased 
I use the term purchased loosely -- this back triangle. 
and 
When I 
say back, it's to the north. The reason I say I use that term 
loosely is because he already owned that property. He just 
didn't know it. The fellow who sold it to him said I will just 
give you this property to the ditch. There's another deed in 
the record where he purchased this back portion over here. 
That's done in 1979. When he purchased this property back 
here, the testimony from Louis Morgan, Dr. Morgan's younger 
brother, and from Barbel Ficoder (phonetic) -- and she's in 
Court today. Their testimony is with regard to this back piece 
of property, the north piece of property, they cleared out the 
briers and the brush. They planted grass. They started 




1 of today, it's 23 years ago, well over the 15-year period. 
2 They keep this area back here clear and maintained and they cut 
3 the grass for that entire period of time. 
4 In the 1980's, VDOT came along and 
5 widened Portsmouth Boulevard. Portsmouth Boulevard is to the 
6 south of this piece of property. When they took that property, 
7 a couple of the survey pins disappeared. Those are the pins 
8 that were along Portsmouth Boulevard. When the highway 
9 department carne in, they just took them up. At the same time, 
10 the parking area at the front was reduced and people had to 
11 start parking around to the back. They were parking back in 
12 here inside the tree line, also some parking outside the tree 
13 line. I'm talking about the tree line that runs along the 
14 northern border for the record. It's clear that there was no 
15 parking on the tree line over here on the west boundary. They 
16 didn't go past the trees. They couldn't go past. They did 
17 park up to the trees at that point. This parking scenario 
18 continued on and continues on to my knowledge to today. 
19 When Russrand came along in the late 
20 nineties, they did a title search and discovered that, in fact, 
21 those survey pins had not been placed properly. We show what 
22 the true, true boundary line according to the title search 
23 would be with this light gray line that goes along the western 
24 border of the property. That's the true line. Of course, the 
25 question in this case -- we initially thought there was a 
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1 dispute along the northern border. There really isn't. All 
2 the dispute now seems to be along the western border of 
3• Dr. Morgan's property. 
4 There was also testimony about use of 
5 the property along the northern side back here where people 
6 would go back and they would picnic. The employees would 
7 picnic. The dog obedience school would run dogs back there, 
8 walk dogs back there. There was testimony about Dr. Morgan 
9 actually descenting skunks. Apparently, that was the hot thing 
10 to do in the seventies and eighties. He would go as far back 
11 on his property as he could, including this back portion that's 
12 designated 31.42, 33.48. He was getting as far away from his 
13 building as he possibly could to do this intriguing procedure. 
14 There's no doubt that any one of these activities doesn't last 
15 for 15 years, but there is also no doubt that for the entire 
16 period of time he was using the property in some fashion. 
17 What the Commissioner in Chancery did 
18 in his ruling, there were several encroachments that were in 
19 issue. With regard to the parking lot at the front, the 
20 Commissioner in Chancery said it's been there. He's got that 
21 property by adverse possession. There was also an old wooden 
22 fence that ran along the wester border of the property. That 
23 fence after Dr. Morgan -- he sold the practice. He didn't sell 
24 the land. He sold his practice in the late nineties. The new 
25 veterinary practice took down the fence and reconstructed 
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1 another fence that went farther onto Russrand's property. From 
2 day one, we've conceded that that fence is not the true line by 
3 any means and Dr. Morgan throughout this case has taken the 
4 position that I'm not trying to extend what I originally had. 
5 I agree that the old fence line is where it should be. The 
6 Commissioner in Chancery said yes, that's true. We will use 
7 the old fence line over here. He's taken that property as 
8 well. That takes care of most of the property from just inside 
9 where we show this chain link fence. The eight-foot chain link 
10 fence actually goes farther back as well. I think Mrs. Burch 
11 put into evidence a plat that actually shows the new fence and 
12 _ the old_fence. We are not claiming the new fence line. We are 
13 claiming the old fence line. What is in dispute now is this 
14 back portion along the western side of the property to the 
15 north. 
16 I think there's a case that is 
17 directly on point, the Hollander case which was cited in our 
18 brief. It's cited by the Supreme Court in 1998. It's still 
19 good law in the Commonwealth. In Hollander, a landowner bought 
20 some property, continued to maintain the property. They 
21 thought they owned two acres. They maintained the property, 
22 gardened it, mowed it for the statutory period of time. The 
23 issue was is that enough to take the property by adverse 
24 possession? The defendant in that case was taking the position 
25 no, it's not. They weren't taking it because they thought they 
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1 were taking somebody else's property. They were taking it 
2 because it was a property line dispute. The Supreme Court said 
3 no. You can still take :he property. All you have to do is 
4 meet the elements of adverse possession. In that particular 
5 case, similar to this case, there's a tree line. The tree line 
6 was natural. Here, where is the line? The line of the survey 
7 pins that were originally in place. 
8 Let me talk about the northwest 
9 corner. The survey pin was in place until Russrand started 
10 their development. We don't know that Russrand took it down. 
11 We do know that the survey pin was there one day and the next 
12 day it was gone and there was Russrand construction in the 
13 area. We are not alleging bad faith or anything like that. 
14 Sometimes things like that happen. We were able to locate the 
15 location of that pin by a plat that's in evidence,_ a 1979 plat, 
16 that shows that particular pin. With our surveyor, he was able 
17 to reconstruct the approximate point of that pin. We had him 
18 stake it out and then we had Dr. Morgan and his witnesses say 
19 we went and looked where the surveyer put a pi~ in the ground 
20 and that's where the old pin was. That's how we demonstrated 
21 this corner back here. That pin is no longer there. Three of 
22 the four pins are now gone. This pin back here is still there. 
23 That's the only one that still remains. 
24 THE COURT: Which one? 




1 right here. You will see there's about 15 feet difference 
2 here. I left out that he did buy a strip of land later over 
3 here on the east side, about a 15-foot strip. That's really 
4 not in issue. Of the original four pins, the one that remains 
5 is to the northeast. It's still in place. 
6 Now, this case is like Hollander. 
7 The line in the sand in Hollander was the tree line. The line 
8 in the sand here is where the pins originally were. I would 
9 like to divide this up into two areas. Area 1 is where the 
10 wood fence ended back to where that pin used to be, this little 
11 section here. Area 2 will take you from where the old pin was 
12 north to the back of the property back·here. Area 1, what did 
13 he do in that property to show his claim? He planted trees. 
14 He planted one species of trees, pine trees, and he planted 
15 them in a line. That just doesn't occur in nature, the same 
16 species straight in a line on his property. That puts the 
17 world on notice that he takes claim to his property. ·He has a 
18 pin over here that's high enough that if you cut the grass, you 
19 hit it with a lawnmower. Judge, I guarantee you that if you or 
20 I looked out at our backyard one day and saw our neighbor 
21 putting down a survey pin ten feet into our property and all of 
22 a sudden within a couple of months plants seven trees on the 
23 property and then starts cutting the grass in that area, we 
24 wouldn't wait 30 some years to say wait a second, what's going 




1 my property. These trees -- apparently, I didn't argue this to 
2 the Commissioner and maybe that's the reason he ruled the way 
3 he did. These trees are his trees. He bought the trees. He 
4 planted the trees. If he had put seven posts along this line 
5 over here, then there would be no question that he was claiming 
6 the property. Instead, he planted trees. Those trees are his 
7 and they have been there that entire time. 
8 The testimony is that with regard to 
9 this Area 1 for the entire 30 plus years, his people cut the 
10 grass and maintained the property. Mr. Russell initially took 
11 the position that his people cut up to the trees, but then on 
12 cross-examination-- he's a very straightforward fellow. He 
13 admitted that he really didn't know. He wasn't the one out 
14 there cutting. He doesn't know. The direct testimony of my 
15 witnesses is that during the entire period of time, nobody-
16 other than our people, Dr. Morgan's people, cut the grass. So 
17 that's it for this particular piece of area. 
18 Going back to what I'll call Area 2 
19 back here, the far back corner, what did he do? From 1979 when 
20 he, quote-unquote, purchased the property, he cleared it out. 
21 He took all the wild briers and brush out. He planted grass 
22 and maintained the property. 
23 THE COURT: Was that in '79? 
24 MR. HEATH: That was in '79. Not the 
25 30 years but as of today 23 years and certainly more than 15 
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1 years from the time that this suit was filed. 
2 THE COURT: Who did he purchase it 
3 from? 
4 MR. HEATH: George Norris owned this 
5 property and sold it to Dr. Morgan. He sold him both the 
6 original parcel and this back triangle as well. There's no 
7 doubt in anybody's mind that when he purchased the property 
8 here back in 1967, he really bought all of this. For some 
9 reason, the attorney thought we need to add this in here. It's 
10 also clear that he bought all of this property, including the 
11 back corner back in 1967. He did not treat this property back 
12 here as his. He didn't clear it or cut it until he, 
13 quote-unquote, bought it in 1979. That's when he cleared out 
14 the ditch and the briers and cut the grass. He did that, once 
15 again, the entire time. 
16 We did put in the record uses of the 
17 property. I cited that in the brief, the different things that 
18 happened with regard to picnicking, descenting skunks, things 
19 of that nature. That's all icing on the cake. That's 
20 window dressing. Quite frankly, what we have done here is 
21 enough. That's enough for the adverse possession. Once again, 
22 these trees being there for 30 some years in a row, in line, 
23 same species, I'm still kind of scratching my head over this 
24 one. Hollander is directly on point. It can't be 
25 distinguished in this respect. For all of those reasons, we 
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1 think the Commissioner in Chancery, while citing the case and 
2 citing the law, improperly applied the law to the facts that 
3 were presented at the hearing. 
4 I've got cites directly to the record 
5 or to things that were raised in the record. Once again, 
6 Area 1 is where the trees are. Planted grass, cut the grass. 
7 Dr. Morgan testified to that. Louis Morgan testified to that. 
8 Louis Morgan also testified that when you cut the grass, you 
9 hit the pin. It stopped the lawnmower. Barbel Ficoder 
10 testified to it and Priscilla Arthur who was an office manager 
11 for the practice also testified to that. Louis mentioned this 
12 at page 218 through 222, Dr. Morgan at page 252, Barbel Ficoder 
13 at page 192 to 193, Priscilla Arthur at 175. Priscilla Arthur 
14 testified to walking the dogs in this area, in Area Number 1. 
15 That was page 175. Barbel Ficoder testified to parking up to 
16 the trees over here. Her testimony was at pages 20~ through 
17 204. With regard to the record, in Area 2 back here, this back 
18 corner, Louis Morgan testified at page 219 that they cleared 
19 the undergrowth and briers. Dr. Morgan testified at page 244 
20 that they cleared and planted grass. With regard to planting 
21 grass, that was also supported by Barbel Ficoder at page 191 
22 and Louis Morgan at page 217. With regard to cutting the grass 
23 the entire time on this particular area, Barbel Ficoder 
24 testified to that on page 193, Louis Morgan at 218. Then we 
25 also cited the uses. I won't repeat that. We cited the uses 
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in our brief. 1 
2 With that, poor Dr. Morgan is sitting 
3 here thinking since 1967 I've owned this property. I've used 
4 it as my own. I changed the appearance. I maintained it. I 
5 let people use it. All of a sudden here comes Russrand -- and 
6 Russrand is not bad. They are not the evil empire. Eddie 
7 Russell is a nice guy. But here comes Russrand telling me my 
8 property is not my property anymore. Of course, he scratches 
9 his head over this. 
10 THE COURT: Are they just talking 




along. the west. 
15 dispute? 
ME._ HEATH: What's in dispute is 
THE COURT: Is it a boundary line 
16 MR. HEATH: I would say it's a 
17 boundary line dispute. We originally thought there was some 
18 dispute toward the northern border. I don't think at this 
19 point there's really a northern borderline dispute. 
20 THE COURT: Just the western boundary 
21 line dispute? 
22 MR. HEATH: Yes, sir. I don't want 
23 the Court to take the same knee-jerk reaction that I took and 
24 that is with regard to boundary line disputes, you can't get 





























boundary line disputes don't beget adverse possession. 
In 1998, the Supreme Court said yes, you can get it. That was 
a change. That's something I learned. Once again, Hollander 
is directly, directly on point. In Hollander, the people 
thought they owned up to the tree line. In this case, 
Dr. Morgan thought he owned up to the pins. Those pins were 
his line in the sand. So Hollander is directly on point. 
For those reasons, we think the 
Corrmissioner was right with regard to the things he found with 
regard to adverse possession. He was correct and the other 
side doesn't dispute that. He was wrong with regard to this 
back portion. What perplexes me is that in his rationale he 
found that these buildings over here had been there the entire 
time. That's enough for adverse possession. What he didn't 
take into account is, once again, that these trees had been 
there the entire time. That really this Area 1 really 
perplexes me with that logic. Area 2, we still get. We didn't 
plant anything over there, but we changed its condition. We 
took out the briers. They planted grass. They maintained it 
the entire period of time. There's no evidence whatsoever that 
anyone else carne in and maintained the property. In fact, 
there's direct evidence that no one else did. Even Eddie 
Russell on cross-examination said I can't say that we went over 
there. I can't say that. 




























once again, he's had it for over 30 years. Area 2, well over 
20 years, used it, maintained it, developed it in a fashion. 
We think that that's sufficient for adverse possession, 
particularly under the Hollander case. With that, we would 
like the Court to modify the Commissioner's report in that 
regard. 
THE COURT: All right. 
16 
MRS. BURCH: Good morning, Your 
Honor. My name is Kristan Burch. I'm with Kaufman & Canales. 
I'm here today for Russrand. Eddie Russell, who you've heard 
about, works in my office. He's one of the partners upstairs. 
He is out of town today on business. We have a representati~e 
here from Rus$rand. Mr. Russell wanted this resolved so he 
didn't want to continue the hearing, even though he had to go 
out of the State of Virginia today on business. 
We really are talking about -- when 
you go out there, it's a pretty small area that we've been 
fighting over for over three years. We are fighting still 
about the space between these two lines. The Commissioner's 
report already awarded a partial finding of adverse possession 
to Dr. Morgan. Dr. Morgan has obtained -- if you pull back out 
that big plat you had before, you can see where the two fences 
are. If you look at the area where the wooden fence used to 
be, Dr. Morgan has been awarded that part of the property. The 
pin is somewhere up here where this tree is. From here to 
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1 here, this part has already been decided. The Commissioner 
2 already decided that Dr. Morgan got from here to here and we 
3 haven't contested that part of the report. When Dr. Morgan's 
4 counsel says if ever there was a case of adverse possession, 
5 that part has already been awarded to Dr. Morgan. We haven't 
6 contested that. What we are fighting over starts right here 
7 and goes up to the back. 
8 THE COURT: Where the new fence line 
9 begins --
10 MRS. BURCH: The wooden fence is this 
11 interior line right here. We are fighting about from here 
12_ imagine this line went all the way back. We are fighting from 
13 right here all the way back. When you look over here, it's 
14 this area back over here. That's all that's left. That's what 
15 we are talking about today. 
16 THE COURT: You are conceding 
17 anything inside the old fence line--




21 ended back --
THE COURT: Where the old fence line 
22 MRS. BURCH: Up to the north from 
23 there. We did not appeal the decision of the Commissioner or 
24 file objections to the Commissioner's report regarding 
25 everything to the south of where the wooden fence is. We are 
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1 really just talking about an area right now, this area back 
2 here, that we were permitted to keep. The affirmative defense 
3 of adverse possession Commissioner Carroll Ferrell found was 
4 not successful and that Dr. Morgan should not be awarded 
5 ownership of this property to the back. 
6 Let's start by pointing out that the 
7 Commissioner's hearing before Carroll Ferrell was held back on 
8 January 14th of 2002. At that time Russrand presented three 
9 witnesses. Dr. Morgan presented five witnesses. The hearing 
10 took all day. After that, we both submitted post-hearing 
11 briefs and we also submitted another round of briefs now that 
12 there are exceptions before the Court. When Carroll Ferrell, 
13 the Commissioner, mad~ this decision, he had before him -- he 
14 heard all eight factual witnesses at the time. Under the 
15· statute, 8.01-610, the Court has the ability to confirm or 
16 reject a report in whole or in part according to the view which 
17 entertains the law and evidence. And the way it's supposed to 
18 be done is the findings of the Commissioner are supposed to be 
19 sustained unless there is no evidence to support the findings 
20 that Commissioner Ferrell reached. 
21 In our case, Commissioner Ferrell had 
22 the ability to hear and see all eight witnesses, hear their 
23 evidence regarding the use and what occurred on this property 
24 back here, and then an 11-page -- which I thought was much 
25 longer than I've seen from a Commissioner in a long time-- an 
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1 11-page decision citing the laws and the facts that he heard 
2 the evidence on and found there was simply not enough for the 
3 affirmative defense of adverse possession to succeed back here 
4 in the back. He went through the analysis which is required by 
5 the Supreme Court, which is a five-factor test. There's five 
6 factors that have to be addressed for adverse possession. 
7 What the Commissioner found and what 
8 we are here to talk about today is the five factors aren't met. 
9 The uses and the various things that Mr. Heath explained to you 
10 are not enough under the law of Virginia to be able to sustain 
11 the burden to show that there's adverse possession. We've 
12 talked about poor Dr. Morgan. Imagine. Russrand thinking they 
13 have owned this property ~nd they are about to be -- the 
14 ownership of the property is to be taken from them. The burden 
15 is on the person asserting the affirmative defense, ~n this 
16 case that of adverse possession. If there's any doubt, the 
17 person who has record title, Russrand, is given the benefit of 
18 the doubt. If there's any question, the property should remain 
19 with the person who has the record title to it. In our case, 
20 there's never been a question that Russrand had a record title. 
21 We have never had any fights over that. We went over the whole 
22 chain of title. We are in agreement that this property that's 
23 in dispute back here is owned by Russrand and the only way for 
24 Dr. Morgan to obtain title to that property is to be successful 
25 on the adverse possession defense. 
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1 I am happy to offer a copy to the 
2 Court of the Hollander decision, the one Mr. Heath has been 
3 talking about regarding the Virginia Supreme Court decision 
4 in 1998. I know you heard him say a hundred times he thinks 
5 it's directly on point. We have from the beginning contested 
6 that. We like the decision in Hollander. In the 
7 Commissioner's report, he devotes over a page-and-a-half in 
8 ta~king about this decision and going through the five elements 
9 that are set out in this decision and that are recognized by 
10 the Virginia Supreme Court. We've got actual, hostile, 
11 exclusive, visible, continuous possession. Those are the five 
12 elements that have to be addressed. 
13 If you look at our brief that was 
14 submitted post-hearing to the Commissioner and the brief that 
15 was submitted to this Court, we have broken it down by all five 
16 el~ments. You can't lump it all together and say just because 
17 you cut the grass and plant trees that you've proven all five 
18 elements and this is a classic adverse possession case. You 
19 have to go through all five factors. That's what Carroll 
20 Ferrell did in his report and that's what we did in our briefs 
21 to show that Dr. Morgan cannot satisfy the burden on the five 
22 elements and, thus, should not be entitled to this property by 
23 adverse possession. 
24 If you look specifically at the 
25 Hollander decision, which we agree is good law and sets forth 
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1 the test for adverse possession, not all five factors are at 
2 issue in the Hollander decision. In the first paragraph, it 
3 says, This adverse possession case involves the effect of a 
4 mistake as to the location of an actual boundary line upon the 
5 intent to hold disputed land adversarily. The issue in this 
6 case is intent. The Trial Court in that case came down and 
7 said that if the person who is seeking to obtain property by 
8 adver~e possession doesn't intend to take someone else's 
9 property, then the intent element, one of the five elements 
10 that we're talking about, the hostile element of the adverse 
11 possession test, isn't met. The whole decision talks about 
12 that one factor. None of the other four factors were appealed 
13 up from the Trial Court. When we look at this decision, we 
14 have to bear in mind it only addresses the hostile element. 
15 If you go down a little further in 
16 that decision, you will see that, again, it talks about -- in 
17 the fourth paragraph, it talks about what issue is at issue in 
18 that case. It's all about intent. Through this decision, it 
19 gave landowners who have been next to people who have been 
20 using their property to not hostilely go out and be a squatter, 
21 as you would think in older times, of knowing you're on someone 
22 else's property and trying to take it. What this case does and 
23 what the shift was in Virginia law is it permits someone to not 
24 have-- not try to be taking someone else's property but still 
25 have the ability to obtain it through adverse possession, even 
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1 if they didn't know they were on someone else's property. So 
2 regarding the hostile element of adverse possession, this case 
3 certainly would be relevant. The problem is we are leaving out 
4 the other four factors. 
5 THE COURT: Let me interrupt you. If 
6 you say hostile, how do you get around under claimant title, 
7 doesn't that have to be under claimant right? 
8 MRS. BURCH: You can take adverse 
9 possession two different ways. The way that all of our 
10 arguments so far have gone have not been on what you're 
11 thinking of, the traditional type of adverse possession 
12 _argument. In a situation such as ours, what the Supreme Court 
13 has done and the decision you're holdi~g is saying that if 
14 you're operating over here and you think you're on your 
15 property, ·you don't have to think you're on someone else's 
16 property ~n order to take it by adverse possession. To some 
17 extent, it loosens what was a more traditional view of adverse 
18 possession. We certainly agree that that case is still good 
19 law in Virginia. Since then, the hostile element and the way 
20 it's interpreted by the Court has been changed to some extent. 
21 The problem is we still have four other elements which 
22 Commissioner Ferrell heard evidence on, went through and found 
23 that there was not substantial evidence to be able to prove 
24 adverse possession. We are talking about taking someone's 
25 land, someone who has ownership to a land. In that case, we 
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1 are talking about Russrand. 
2 Mr. Heath mentioned if you ~ent out 
3 in the backyard, you wouldn't wait 30 years. This isn't 
4 someone's backyard. You've got to think of this area not as it 
5 looks today. Chesapeake Square Mall is over here. At the time 
6 when this veterinary clinic was built, this was all farmland. 
7 Eddie Russell testified to the condition that this property was 
8 and the property across the street. We talked about when VDOT 
9 came in. Imagine Portsmouth Boulevard not being there. It's 
10 not like if we went out today and I have a fence in my backyard 
11 and somebody starts planting stuff on the other side. This is 
-· . 
12 all open _land. We ~l$0 had testimony at the Commissioner's 
13 hearing that there was a ditch line. Ther~ was a hedgerow. 
14 There was other brush and other things that are built out here. 
15 For Mr. Russell and Russrand not to notice these trees here, we 
16 are not talkin9 about planting them in a backyard. Imagine 
17 there is nothing else out there. He did testify he regularly 
18 visited the property. The Commissioner as well made a finding 
19 regarding the fact that as soon as Russrand realized when they 
20 were doing site development to develop back here and over here, 
21 as soon as they realized it, they sent a letter to Dr. Morgan, 
22 which is how we started down the road where we are today. 
23 Carroll Ferrell did hear evidence on that and made a finding 
24 that there was no lack of diligence by Russrand in trying to 
25 establish whether the property was encroached upon by the 
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1 activities of Dr. Morgan. 
2 THE COURT: Was it cultivated 
3 farmland or was it woodland? 
4 MRS. BURCH: It changes a little as 
5 time goes on. I believe originally all of this had soy on it. 
6 By the time that we're talking about, we have some pictures I 
7 can pull out that will show you what the property looked like 




plants about this tall? 
THE COURT: Do you mean soybean 
MRS. BURCH: Exactly. If you look at 
12 the pictures.from overhead, th~ grass is not_over --I was not 
13 there, but from looking at the pictures and from hearing 
14 Mr. Russell, we are not talking about high --
15 THE COURT: You're talking about the 
16 cultivation of far~land, crops? 
17 MRS. BURCH: Right. Those are the 
18 reasons that we think that the Commissioner's finding was right 
19 on point regarding this area back here because the five 
20 elements that have to be analyzed for adverse possession have 
21 not been met. The Court directly made a finding regarding the 
22 behavior of Russrand and that they were in no way negligent 
23 about keeping up their responsibilities as the owner of the 
24 property in terms of trying to see if somebody was encroaching 
25 on their property. Based upon the fact that the burden is on 
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1 Dr. Morgan, Commissioner Ferrell felt that it had not been met 
2 for the property we're talking about north of the fence. 
3 We have gone through in great detail 
4 in our two briefs to explain all five of the elements and break 
5 them down and go through each of them and show why the evidence 
6 that is there is not enough. We've got a lot of activities 
7 that were testified to at the time of the hearing which all 
8 occurred in this area behind the building where the fence was 
9 and up here. None of those matter because in terms of adverse 
10 possession, it's not how you use the surrounding property. 
11 It's the property that is at issue. It's just this property 
12 here. What Co~~issioner Ferrell found and what we have tried 
13 to set out through citing the records and our brief is that 
14 there's not enough activity on these areas to show the five 
1~ elements. There's simply not enough to show a continuous use 
16 and possession such th?t would alert the title owner of the 
17 property to the fact that somebody is using their property. 
18 The cutting of the grass and the planting of the trees is not 
19 enough. 
20 If you go back and look at our 
21 post-trial brief that we submitted to Commissioner Ferrell, we 
22 cited some cases regarding just planting trees from other 
23 jurisdictions after we were not able to find cases that dealt 
24 specifically with that issue in Virginia. Those cases that we 
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1 With regard to the cites of other 
2 states, I don't think they apply. Let's say they do. I would 
3 concede that if you plant trees in a forest, that's not enough 
4 .for adverse possession. When you plant trees on an open area 
5 like this in a line, same species, that's enough to put you on 
6 notice. If you look at the aerial photographs, Judge, you will 
7 see -- from Portsmouth Boulevard up on the Russrand property, 
8 you can easily see what's going on in the back of Dr. Morgan's 
9 property. Russrand put into evidence aerial photographs that 
10 prove my point. The interesting thing in this case also and 
11 from my standpoint is that Eddie Russell is a very 
12 well-respected real estate attorney in this state and he knows 
13 what the rules are. This isn't someone who is unsophisticated. 
14 This is a fellow who knows the rules of the game. 
15 With regard to the five elements in 
16 Hollander, I don't know how you can prove them any better than 
17 we did. Actual, there's no doubt that they actually possessed 
18 the property for the requisite period of time. Hostile, he's 
19 planting trees on it. Eddie Russell testified that they would 
20 bush hog his property over here, they being Eddie Russell and 
21 his group. These trees are planted such that you can't get a 
22 bush hog on the property. With regard to exclusive, that's 
23 uncontested if you look closely at the record. Visible, the 
24 aerial photographs and the plat show that for a period of 




2 I realize that Mr. Russell is saying 
3 that we acted quickly once we discovered the problem. I don't 
4 contest that. But that's the same scenario, the fact pattern I 
5 gave you. Somebody goes in your backyard and puts down a 
6 survey pin and plants trees and then you wait for 30 years and 
7 then your excuse is I never looked out my back window. That 
8 doesn't fly. The fact that he didn't walk his property isn't 
9 something that gets around adverse possession. It actually 
10 proves our point that he really wasn't on this property. We 
11 believe that has been taken by adverse possession. 
12. Once again, I don't see how you get a 
13 better adverse possession case than this. We proved it up here 
14 in the front. For the same reasons, we should get it back 
15 here. For those reasons, we would ask the Court to modify the 
16 Commissioner's report as requested. 
17 THE COURT: I don't have all the file 
18 here. I don't have any photographs. Do you-all have any 
19 photographs with you that I might be able to look at? 
20 MR. HEATH: Judge, I do. 
21 MRS. BURCH: I think all these 
22 pictures are from the eighties forward. These are all from '86 
23 as I recall. They are not going to show the farm aspect of it. 
24 MR. HEATH: May I approach? 
25 THE COURT: Sure. 
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1 MR. HEATH: Dr. Morgan did testify at 
2 the hearing that when he bought the property it was farmland 
3 around him. There's no doubt about that. Judge, I will show 
4 you one at a time and show you where the property is. These 
5 are Russrand's photographs. I can't tell you the exact date. 
6 · A lot you can tell from the development of the property. Right 
7 here is Actin Animal Hospital and here's the tree line they 
8 talked about. It goes across here and back here. Here you can 
9 see they already cleared the propeLty at this point. The mall 
10 has been built over here at this point in time. 
11 THE COURT: This is the tree line 
-· 
12 __ you're talking about? 
13 MR. HEATH: Yes, sir. It looks like 
14 an optical illusion. The tree line goes back this way and 
15 forward. It goes back and forward.· These are very tall trees. 
16 THE COURT: Part of what I was seeing 
17 was a shadow. 
18 MRS. BURCH: Food Lion has already 
19 been cleared. This is at least after the nineties started. 
20 MR. HEATH: There's no question with 
21 regard to this property over here off Portsmouth Boulevard. At 
22 all times it was either clear or it was farm. It would be 
23 harvested every year, so you could see the property. Soybeans 
24 don't grow but so high. 





2 MRS. BURCH: There's a ditch in the 
3 back. The ditch is along the back. It's not in the disputed 
4 area. I think one of these shows the ditch line. The ditch 
5 line ran along the back of the property. At the time the ditch 
6 line extended all the way along the property on both sides. It 
7 obviously is not there anymore. These trees over here were not 
8 planted by Dr. Morgan. The brush we're talking about is 
9 already in place there as part of the ditch line. 
10 MR. HEATH: If you'll notice, those 
11 trees in that ditch line are not pines. Here's where you can 
12 see where it's been cultivated. You cap see the rpws. Once 
13 again, the pine lines go here and back across here where he 
14 thought he owned the property. 
15 MRS. BURCH: All these already were 
16 there. A couple are still there. They_ were part of the ditch 
17 line, as I understand, that ran all the way across the farm 
18 when it was all farmland. 
19 MR. HEATH: Judge, these photographs 
20 prove our point. It's open, obvious and continuous. And this 
21 is their evidence. 
22 MRS. BURCH: Bearing in mind that all 
23 these were existing. They were already there. 






MR. HEATH: No, Your Honor. 
MRS. BURCH: No, Your Honor. 
THE COURT: All right. I will take 
4 it under advisement and I will get back to you. 
5 MR. HEATH: Thank you, Judge. 




















{The Proceedings were concluded.) 
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1 TRANSCRIPT OF EROCEEDINGS 
. 
2 MR. HEATH: The first thing I probably should 
3 do is handle the order with regard to what you 
4 ruled about a year ago. 
5 I know we've got a motion to reconsider. 
6 The order should-at least reflect what the 
7 Court did a year ago. 
8 I have presented the order to Ms. Burch for 
9 her review. We can submit it to the Court for 
10 entry at this time. 
11 TEE COURT: All right. 
12 Ms. Burch. 
13 MS. BURCH: Your Honor, good morning. 
14 My name is Kristan Burch. I'm here today on 
15 behalf of plaintiff, Russrand, who was the moving 
16 party who initiated this back in the fall of 1999. 
17 Also here today on behalf of Russrand is Eddie 
18 Russell, a partner in the office in -which I work 
19 and also a principal in the company that I'm here 
20 on behalf of today, Russrand. 
21 Your Honor, this plat, which you probably have 
22 seen more than yo~ wanted to see I know 
23 Mr. Heath and I have -- is going to show the areas 
24 we're going to talk about today. 
25 I don't know if this good enough for you. 
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1 THE COURT: I can see ju~t fine. 
2 Thank you. 
3 MS. BURCH: In a nutshell, Your Honor, this 
4 case is about a property dispute regarding areas 
5 marked here in yellow and pink on the .drawing. 
6 MR. HEATH: Your Honor, may I stand over here 
7 so that I can watch? 
8 THE COURT: Certainly. Yes, sir. 
9 MS. BURCH: The area to the west, Your Honor, 
10 and to the north of the disputed property is owned 
11 by my client, Russrand. 
12 The area to the east is owned by Dr. Morgan. 
13 There were two areas that originally were in 
14 dispute; the area that's marked in pink and the 
15 area that was marked in yellow. 
16 The area marked in pink had a wooden shed on 
17 it. It had a retaining wall. It had a curb. 
18 Commissioner Farrell -- after hearing a day of 
19 testimony --·decided there was sufficient evidence 
20 Dr. Morgan put forth to show possession of the 
21 area marked in pink. 
22 Russrand did not file exception to part of the 
23 Commissioner's report. 
24 The only area in dispute today is the area 
25 marked in yellow; this area. 
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1 There's a difference between ~hat is the 
2 shaded line -- which is what the legal property 
3 title would show -- and this dark line, which is 
4 what Dr. Morgan is claiming title to through 
5 adverse possession. 
6 All that's left is this area in yellow at the 
7 top. The record title will tell you this shaded 
8 line here is what the chain of title shows. 
9 It shows you Russrand owns the property shown 
10 in yellow here. 
11 So the claim we're at issue about is 
12 Dr. Morgan's claim to adverse possession of just 
13 this part now marked in yellow. 
14 Commissioner Farrell found there had not been 
15 sufficient evidence to show adverse possession of 
16 the area marked in yellow. 
17 We then had a hearing, and the Court 
18 overturned Commissioner Farrell's findings 
19 regarding this area in yellow and concluded 
20 Dr. Morgan had met his burden regarding just that 
21 section. 
22 Russrand then filed a motion_to reconsider, 
23 which is what brings us procedurally here to where 
24 we are today. 
25 We tried to mark this to make it clear that 
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1 we're not talking about both areas anymore. We're 
2 not talking about the area where the fence is or 
3 where the curb is or where the shed is. 
4 That's already been awarded to Dr. Morgan. We 
5 haven't contested that. 
6 All we're left with is the area in yellow 
7 where there's six trees located, which Russrand 
8 has record title to and is seeking to have the 
9 Commissioner's report upheld regarding 
10 Commissioner Farrell's finding that there was 
11 adverse possession of that area. 
12 Regarding that particular part of the 
13 property, there's five thing~ that have to be 
14 shown for adverse possession: Actual, hostile, 
15 exclusive, visible and continuous possession under 
16 a claim for a period of 15 years-
17 Dr. Morgan bears the burden of showing that by 
18 clear, convincing evidence that area in yellow 
19 he's in such possession over for enough time that 
20 he should be awarded record title of that. 
21 A plat needs to be recorded so he'll now own 
22 that part in yellow, which otherwise the chain of 
23 title would show belongs to Russrand Triangle 
24 Associates. 
25 When we went to the Commissioner's hearing 
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back in January 2000, eight witnesses testified 
that day before Commissioner Farrell. 
After Commissioner Farrell heard the eight 
witnesses testify, he issued a ten-page opinion in 
which he carefully broke up the areas, which I now 
marked in pink and yellow; finding ~he pink area 
should belong to Dr. Morgan and finding the yellow 
area should stay with Russrand. 
He also talked about in his Commissioner's 
report the various activities that occurred on the 
property. 
There's no question Dr. Morgan has used his 
property, all this area shown to the east. 
There's a veterinarian hospital here. 
There's kennels back here where dogs are 
regularly kept for overnight week stays while 
their owners are out. 
So there's no question that there's been 
plenty of testimony about Dr. Morgan using his 
property. 
What Commissioner Farrell found is the area 
shown in yellow did not have sufficient and 
consistent enough activity, not enough use 
occurring on that area, to be able to show what 
Dr. Morgan needed to to meet his burden for 
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1 adverse possession to the part of property that's 
2 marked in yellow. 
3 If you look at the Commissioner's report, he 
4 carefully looked back at the transcript and he 
5 went through the requirements that had to be met 
6 for this part marked in yellow. 
7 The Commissioner found the trees planted along 
8 the west side of the property -- there are six of 
9 them, which you can see marked here -- that these 
10 trees here -- along with the cutting of grass, 
11 which Dr. Morgan did of that area -- those 
12 activities occurred, but weren't enough. 
13 He also said that Dr. Morgan would 
14 occasionally descent skunks in this area; 
15 sometimes buried animals there. 
16 Sometimes Dr. Morgan's staff would eat their 
17 lunch under the trees that are shown on that. 
18 Commissioner Farrell looked at all of that. 
19 He said planting the trees and this sporadic use 
20 of property, they are not enough. They are not 
21 enough to meet the very heavy burden to the 
22 adverse possession. 
23 They are not enough to show Russrand should 
24 lose its record title to this part of the 
25 property. 
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1 After hearing these witnesses and going back 1 
2 through his testimony, that's what the 
3 Commissioner found. 
4 That's the ruling we're asking the Court to 
5 uphold here today. 
6 Regarding the actual property and the use-that 
7 had to occur, Dr. Morgan has made a claim to title 
8 of this property. It's a claim of right. 
9 In order to prove a claim of right, he's got 
10 to show an actual occupation use and improvement 
11 of that property. 
12 He can't just show that h~ used part of the 
13 property or occupied part of the property because 
14 of claim of right. 
15 He has to show he had actual occupation, 
16 cultivation of the entire area that he is se~king 
17 title to. 
18 Unless he can show that he has used all of 
19 that property on a consistent basis and meet the 
20 five requirements for adverse possession, he 
21 shouldn't be awarded title to that. 
22 That's the same test which Commissioner 
23 Farrell used when he was reviewing and issuing his 
24 report. 
25 After having the Commissioner's hearing held, 
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1 he found the mere planting of trees on this 
2 property was not enough. 
3 In fact, Your Honor, if you look at the trees, 
4 you'll see there's only six of them and they don't 
5 go to the back of the property. 
6 They go up to what Dr. Morgan originally 
7 believed was where his property ended, which was 
8 here. 
9 The other trees which are on his property 
10 ~ot in a disputed area -- go across, from the 
11 northwest corner to the northeast. 
12 But these six trees here the Commissioner 
13 found were not enough to- show that this property 
14 had been adversely possessed by Dr. Morgan. 
15 Your Honor, there's also an issue about pins 
16 that were on the property. 
17 Originally Dr. Morgan says when he took title 
18 to the property in the late 60's, there was a pin 
19 that was located at the corner -- which is now the 
20 road -- but would be down here. 
21 There was a pin there, and then he recalls 
22' there being a pin back here. But, Your Honor, 
23 there's no physical line which connected these two 
24 pins at any point during this time. 
25 Instead, Your Honor, there was a pin, which 
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1_ even Dr. Morgan's own employees say they used to 
2 hit because it was in the grass when they were 
3 cutting grass. 
4 Mere existence of the presence of these two 
5 pins is not enough to be able to show there was an 
6 open and obvious and continuous use of this 
7 property. 
8 We also have some activities that we talked 
9 about briefly a minute ago. We've got walking of 
10 dogs. We've got some people eating lunch. 
11 There's also some testimony regarding cars being 
12 pulled in by the trees to park. 
13 The evidence, if you look back at the 
14 Commissioner's hearing, the transcript, most of 
15 these activities are either occurring behind the 
16 trees up to the ditch line or occurring inside the 
17 tree line, which is in here. 
18 That's not the area that's in dispute. The 
19 area that's in dispute is this area in yellow. 
20 Your Honor, what we believe the evidence 
21 showed and what the Commissioner found was that 
22 for that area -- the area marked in yellow 
23 there's not been enough actual occupation use and 
24 impr·ovement of that -- or whole section of 
25 property for Dr. Morgan to be awarded record 
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1 title of that property. 
2 Your Honor, in addition, at the time when this 
3 property was first purchased, the area to the west 
4 and to the north was still being used for farming. 
5 Mr. Russell testified at the hearing that at 
6 the time they were still planting some crops out 
7 there. They had corn and they had soy beans. 
8 There also was what is now the ditch, which 
9 runs along the back of the property; wasn't a 
10 ditch. Then they had a hedgerow that grew all 
11 around that. 
12 So Mr. Russell testified there was nothing to 
13 put him on notice -- when these six trees were 
14 planted in the middle of an area that otherwise 
15 still had other trees out there and a ditch that 
16 hadn't yet been cleared, there was nothing to put 
17 him on notice that someone was attempting to take 
18 part of the property through adverse possession. 
19 Your Honor, regarding the five elements, we 
20 believe that none of them are met. 
21 There was not an actual ongoing improvement 
22 and possession of this area that's marked in 
23 yellow. 
24 There was not exclusive possession for an 
25 entire 15 years. 
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1 In fact, even witnesses that testified for 
2 Dr. Morgan at the hearing will show that Russrand 
3 continued to cut the grass -- they used a bush 
4 hog -- which would have covered some of the areas 
5 marked in yellow on this plat. 
6 There wasn't open and notorious use. It 
7 wasn't so visible that Mr. Russell was able to 
8 tell that someone was encroaching on his property. 
9 In fact, it wasn't until the late 90's when 
10 Mr. Russell went on behalf of Russrand to develop 
11 this property to the west that it became apparent 
12 that there were these encroachments on the 
- 13 property. 
14 In addition, Your Honor, the continuous 
15 element, Commissioner Farrell found that the 
16 activities that may have been occurring in the 
17 area in yellow were so sporadic that they did not 
18 occur on a regular basis for 15 years. 
19 So it's not each of them individually. When 
20 it's perfect --when you put the activities 
21 together, there's not an actual continuous 
22 possession of the area in dispute for 15 years. 
23 That's what the Commissioner found. That's 
24 the holding we're asking the Court to uphold 
25 today. 
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1 THE COURT: All right. 
.2 MR. HEATH: I don't know if I should respond 
3 at this point. I will respond, if it's needed. 
4 We are arguing the same thing we argued before you 
5 before. I'm happy to do that. 
6 I have Dr. Morgan here. Dr. Morgan has told 
7 me, unfortunately, since the last hearing his 
8 hearing has gotten much worse. 
9 I'm going to speak loudly so he can hopefully 
10 hear me. 
11 With regard to the property in question, 
12 Dr. Morgan bought this property in 1967. 
13 In 1967· when he purchased the property, there 
14 were four pins in the property. Those pins were 
15 · at corners that we have shown you before and out 
16 here, actually out on the street; the two pins 
17 here. 
18 Those four pins were his line in the sand. 
19 That's what his understanding of where his 
20 property was, and he relied on that. 
21 Immediately upon purchasing the property, he 
22 planted these pine trees that are on the western 
23 boundary and also on the northern boundary. 
24 He planted them just inside of his property 
25 line and just inside of those pins. 
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1 What you need -- what is unique is that these 
2 pine trees when they were planted were one to 
3 three feet tall. Now they are 30 to 40 feet tall. 
4 There are no other pine trees in the area. 
5 They are in two intersecting lines; where, if you 
6 look at it, you'd say a man did that, not nature; 
7 and it would be showing the border of the 
8 property. 
9 Then in 1979 he purchased -- once again, using 
10 that term very loosely -- this back triangle piece 
11 of property. When I say I use that "loosely," 
12 because he already·owned it. He didn't realize 
13 that. 
14 Mr. Norris -- who was the person who owned 
15 this property initially ~- thought maybe I didn't 
16 convey all that property back to the ditch. I 
17 want to convey it to Dr. Morgan, just to clear up 
18 everything. 
19 So we've got this piece of property that's 
20 acquired in 1967, well over 30 years ago. 
21 Immediately upon purchasing the property in 
22 1967, he built his veterinary hospital, Actin 
23 Animal Hospital, and then he conducted all of the 
24 improvements that Mr. Farrell found, in fact, 
25 there is adverse possession. 
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1 We've got the old existing fence; the shed; 
2 the retaining wall over here. I agree with 
3 Ms. Burch, at least with this. 
4 Everything else seems to be resolved, with the 
5 exception of this area back here in the yellow. 
6 At the first hearing I broke out for you two 
7 portions of this yellow area; the first portion 
8 which is to the southern part of this yellow area. 
9 When I say so~th, there's a little line here. 
10 But, for the record, it says 85.42 degrees; 45 --
11 I think· it's minutes east, et cetera. 
12 That particular line I'll use as the dividing 
13 line between Areas 1 and 2. Area 1 is to the __ 
14 south. ~rea 2 is to the north. 
15 With regard to Area 1, what does the record 
16 reflect happened with regard to that particular 
17 piece of property? 
18 Well, one, there's a pin out in this corner. 
19 Ms. Burch actually indicated to you that the pin 
20 was back here, Judge. The original pin was right 
21 here. 
22 That pin was high enough so when people cut 
23 grass, it would stop the lawnmower. What did 
24 Dr. Morgan do with this property? 
25 Not only was a pin placed here, not only did 
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1 he plant these trees in a line -- all of one 
2 species -- he also planted grass. He cut the 
3 grass. 
4 With regard to that, for the record, there's 
5 ample testimony to that. Lewis Morgan testified 
6 that he cut the grass and -- in that particular 
7 area and actually hit the pin. 
8 That's at page 218 and pages -- page 222 of 
9 the transcript. Dr. Morgan testified that they 
10 cut the grass in that area. That's at page 252. 
11 Ms. Fercotta testified that she cut the grass 
12 in that area and actually hit the pin at pages 192 
13 to 193. 
14 Priscilla Arthur testified that the grass was 
15 cut by Dr. Morgan in that area. That's at page 
16 175. 
17 Ms. Burch made a comment that is curious to me 
18 because I don't recall any of these witnesses 
19 saying they ever saw anybody other than 
20 Dr. Morgan's personnel cut grass in this area that 
21 is 1 or 2. 
22 In fact, Mr. Russell, when he testified, he 
23 said he thought that his people might have. Then 
24 on cross-examination he said I really don't know. 
25 I cannot sit here and tell you that my people cut 
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1 the grass in that particular area. 
2 That testimony is the exact opposite of what 
3 Ms. Burch has indicated to you. 
4 With regard to Area 1, once again, the 
5 activity. Priscilla Arthur testified that people 
6 .from the hospital walked dogs in that particular 
7 area. That's at page 176 of the transcript. 
8 Then there was also testimony that individuals 
9 parked cars up to the tree line -- right up to 
10 this point right here -- for parking. 
11 Tha~ was testified to by Ms. Fercotta at pages 
12 202 through 204 and also Priscilla Arthur at page 
.176. 
14 So we've got the trees planted. We've got the 
15 pin in place. We've got grass. We've got grass 
·16 being cut. We have got dogs being walked in that 
17 particular area. 
18 With regard to Area No. ~,.the north of this 
19 line, what do we have in that particular area? 
20 They change the condition of that particular 
21 property. 
22 Mr. Lewis Morgan testified that when the 
23 property was purchased in 1979 -- once again, I'm 
24 using that term loosely -- they cleared the 
25 undergrowth and briars. That's at page 219 of the 
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2 Dr. Morgan testified that they cleared the 
3 area and planted grass. That's at page 244 of the 
4 transcript. 
5 Ms. Fercotta testified that they planted 
6 grass. That's at page 191 of the transcript. 
7 Lewis Morgan also testified that they planted 
8 grass. That's at page 217 of the transcript. 
9 Ms. Fercotta also testified that they cut the 
10 grass during this time period. That's at page 193 
11 of the transcript. 
12 Lewis Morgan testified to the same thing. 
13 They cut the grass uuring that entire time period. 
14 That's at page 218 of the transcript. 
15 So they changed the entire appearance of both 
16 Areas 1 and 2 during this time period. 
17 Now, with regard to the uses in Area 2. 
18 Ms. Arthur testified that they walked dogs back in 
19 that area. That's at page 179 of the transcript; 
20 so did Ms. Fercotta. She testified to that at 
21 page 194 of the transcript. 
22 Ms. Fercotta -- I think embarrassingly so --
23 testified that they buried dogs back there when 
24 the incinerator wasn't working. That was at page 
25 179 of the transcript; also at pages 200 and 201 
ZAHN, HALL & ZAHN 
NORFOLK, VIRGINIA (757) 627-6554 LONDON, ENGLAND 
429 
19 
1 of the transcript. 
2 Dr. Morgan testified that he descented skunks 
3 back there. That's at page 248 of the transcript. 
4 So the transcript is replete with evidence of 
5 a change in condition and use and improvement in 
6 this particular area. 
7 In the first hearing I think I argued to you 
8 if instead of these trees he had put poles, I'd 
9 say clearly that's adverse possession. You are 
10 putting up -- claiming right to the property. 
11 Well, he planted the· trees. Once again -- you 
12 have aerial photographs, by the way, I thought you 
13 found pretty compelling in the first hearing~ 
14 These are the only pine trees in the area. 
15 And they are in a line. They are all one species. 
16 I guarantee you, Judge, if somebody had come 
17 into your backyard and had put a pin in your 
18 backyard and then planted trees in your backyard 
19 in a straight line, you would have said, wait a 
20 second. You can't do that. That's my property. 
21 That is just what a common individual would 
22 do. 
23 So there's plenty of change in condition and 
24 use by the employees of Dr. Morgan's practice to 
25 prove adverse possession. 
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1 Now, getting to the law of the case. 
2 I pointed out to the Court that the Hollander 
3 case -- which we had cited in our original brief 
4 that went to the Court. Hollander versus World 
5 Mission Church, cited at 255 Virginia 440. 
6 It was decided by the Supreme Court of 
7 Virginia in 1998. 
8 In the Hollander case the claim was -- the 
9 property owner said I cu~ grass up to the tree 
10 line and I did that for the statutory period of 
11 time. 
12 By the way, the statutory period of time that 
13 Dr. Morgan has done it at this point is much 
14 shorter. He's done it much longer. 
15 He cut the grass and changed the condition of 
16 t·he property. And the Supreme Court said that's 
17 a~verse possession; you get it. 
18 Now, what happened in this particular case? 
19 Not only did Dr. Morgan cut the grass, change 
20 the condition and the use of the property, he 
21 planted the trees. So it's even more compelling 
22 than in this particular situation. 
23 So with regard to what is in the record and 
24 the citation I have given, it's not just ample. 
25 It's extraordinarily ample with regard to 
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testimony of adverse possession. 
2 By the way, Judge, there was absolutely no 
3 testimony contrary to what we presented in this 
4 particular case. 
5 So it's not a matter of having to ~eigh the 
6 evidence. There wasn't anything countering. 
7 I know that Ms. Burch has said something in 
8 her brief about the that Commissioner Farrell 
9 had the opportunity to see the people that 
10 testified. 
11 There's no finding in the transcript or in his 
12 ruling whatsoever that he found anybody 
13 incredible. 
14 What he said in his ruling w~s that if you 
15 take a look at each use, that it wasn't enough, 
16 and the period o~ time is not enough. 
17 O.nce again, what we argued to you before 
18 and I think what you agreed with us on -- is you 
19 are not looking at one use and does that have to 
20 be for 15 years; and the next use, does that have 
21 to be 15 years; and the next use, does that have 
22 to be 15 .years. 
23 You are looking at the entire use this 
24 gentleman made of this property for over 30 years 
25 on the property; of the improvement; the change in 
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1 conditions and uses. 
l 
2 The record is ample to show adverse possession 
3 in this particular case. 
4 So, for all of those reasons, Judge, we'd ask 
5 that you overrule the motion to reconsider. 
6 MS. BURCH: Your Honor, just a couple more 
7 things regarding a couple of the facts that 
8 Mr. Heath had brought up. 
9 There is, in fact, testimony in the 
10 Commissioner's hearing transcript which shows that 
11 there was a bush hog that was cutting the area 
12 we've been talking about in yellow on page 198 and 
13 page 22i. 
14 Dr. Morgan talked about having seen a bush hog 
15 out there, which was one Mr. -- Russrand had doing 
16 the cutting of the grass in that area. 
17 Also, Your Honor, Mr. Heath represented that 
18 the trees have grown to 30 to 40 feet. 
19 Your Honor, that was testified to at the 
20 hearing, but the actual topographic drawing that 
21 was shown and that I used on cross-examination 
22 shows the trees are 8 foot, 8 foot, 25, 19, 20, 
23 18, 20, 14, 25, 18, 15, 15, 28. 
24 Just for the sake of clarity of the record, 
25 this drawing shows -- which we've used -- that 
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1 they were not the height of 30 to 40 feet. 
2 Your Honor, at the time when Dr. Morgan bought 
3 this property, it was not clear. It doesn't look 
4 like it does today. 
5 The road that is now there outside of this 
6 property isn't there. Certainly Chesapeake Square 
7 Mall wasn't there. 
8 At the time all of the area to the west and to 
9 the north was not cleared like it·is now. 
10 The fact that six trees were planted -- six 
11 trees that don't even mark the whole line of what 
12 Dr. Morgan is now claiming is his property --
13 wasn't enough to put Russrand-on notite that 
14 anyone was adversely possessing their property. 
15 It wasn't until the late 90's that all of this 
16 was cleared; the ditch was in; Food Lion was 
17 behind this property, and at that point Russrand 
18 was interested in developing this property, and 
19 that's when this issue came up. 
20 As soon as they realized it, they brought it 
21 to the attention of Dr. Morgan. Once the parties 
22 weren't able to work anything out, we instituted 
23 this lawsuit back in '99. 
24 There's no doubt that Dr. Morgan has clearly 
25 used all of this property. But the only areas 
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1 that are in dispute are the part in yellow. 
2 On cross-examination, the same witnesses that 
3 Mr. Heath cited pages to you now could not -- they 
4 weren't certain about exactly where all the areas 
5 were these activities happened. 
6 Mr. Arthur in cross-examination on pages 179 
7 to 181 couldn't pinpoint some of these activities, 
8 which in direct she had been talking about --
9 that's also true on pages 202 and 206 -- of 
10 Ms. Fercotta. 
11 So, Your Honor, a full look at the transcript 
12 shows you that there is a lot of activity going 
13 on. But all we care about is the area in the 
14 yellow section of the property. 
15 Planting the trees, planting grass is not 
16 er.ough. That's what the Commissioner found and 
17 that's the ruling that we're asking the Court to 
18 uphold today. 
19 THE COURT: I don't recall, but is there 
20 evidence in the transcript to indicate the nature 
21 of the state of the property prior to the 
22 development? 
23 MS. BURCH: Yes, Your Honor, there is. 
24 There's also aerial photographs that show 
25 those. Those all got kept by the Commissioner. 
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1 They are on boards that.are a little bit 
2 bigger than there. And there are color photos 
3 that will show you that there used to be a 
4 hedgerow back here, along what is now the ditch 
5 line. 
6 There were trees all along the west side of 
7 the property and some up here where Food Lion is 
8 now. 
9 MR. HEATH: Judge, I think that there was also 
10 testimony about how this particular field over 
11 here was wide open. 
12 In fact, there were soy plants out there. I 
13 know you made the observation the soy plants are 
14 so high. 
15 You can see from the aerial photographs that 
16 that is all open and obvious, and all the activity 
17 that goes on back here is open and obvious as 
18 well. 
19 I think that the aerial photos are probably my 
20 best evidence and, quite frankly, it was their 
21 exhibit. So you could see exactly was going on 
22 back in that particular area. 
23 With regard to the comments about Dr. Morgan's 
24 witnesses saying they observed a bush hog, I'm 
25 fairly -- Judge, they were talking about this area 
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1 back here. You cannot get a bush hog up in here. 
2 On their direct they talked about how they 
3 were maintaining this particular area up in here. 
4 With regard to one of the activities, I can't 
5 remember which one, one of the witnesses 
6 specifically said the activity was to the west of 
7 this particular line over here. 
8 So, with that said, the transcript, when you 
9 look at it as a whole, there was plenty -- this 
10 area right here, Area 1, that's the easy part. 
11 Area 2, back here, we've got activity. We've 
12 got clearing. We've got change in condition in 
13 that particular property, too. Because, keep in 
14 mind, the testimony was that this was brush --
15 scrub brush. They pulled that out. 
16 They planted grass in 1979; .they cut the grass 
17 back in this particular area as well and that they 
18 had the other activities that I've described back 
19 in here. 
20 Now, there was some dispute over some other. 
21 activities, about a dog obedience school working 
22 back in that particular area. 
23 I didn't refer to that in my particular 
24 argument to the Court because, in fact, there was 
25 some vagueness about whether it took part back 
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1 here. But other things that I mentioned the 
2 witnesses had said took part back in this 
3 particular area. 
4 So, with that. said, the change in condition 
5 if you look at the Hollander case, have we met 
6 what happened in Hollander? Absolutely. 
7 Absolutely. 
8 In Hollander, once again, they were planting 
9 grass, cutting grass for a statutory period of 
10 time. 
11 Did he do that? Absolutely, he did. He 
12 changed the condition of the property. 
13 Now, the icing on the cake are the other uses 
14 that we have itemized for the Court. That just 
15 goes above and beyond what the Supreme Court said 
16 in the Hollander case. 
17 That's just icing. 
18 Clearly everything else though that we 
19 presented is more than adequate for adverse 
20 possession. 
21 If there ever is an adverse possession case, 
22 Judge, this is it. 
23 MS. BURCH: Judge, I have one more comment 
24 before Mr. Heath had begun, if I can finish with 
25 that. 
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1 We've talked ad nauseam in the briefs about 
2 the Hollander case. If you look at it it's 255 
3 Virginia 440 --there's only one issue in that 
4 case where the hostile element required for 
5 adverse possession was met. 
6 This was a case where there was no intent. 
7 It's like Dr. Morgan, where he didn't know he was 
8 on someone else's property. 
9 The case is very clear. The first three 
10 paragraphs spell it out. It's on one element. 
11 You cannot have the intent element met when 
12 you happen to be on someone else's property and 
13 you are maintaining it like this. You don't know. 
14 The other four elements of adverse possession 
15 are not addressed in that case, Your Honor. 
16 In that decision the Supreme Court said all 
17 five of the elements have to be met. 
18 So, Your Honor, Dr. Morgan has already gotten 
19 the benefit of this decision. There's been no 
20 question. Russrand has raised no issue about the 
21 hostile element just because he didn't know he was 
22 on someone else's property. 
23 We have not raised that defense. We couldn't 
24 under the rulings from the Supreme Court of 
25 Virginia. 
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1 That's the only element that's addressed by 
2 the Hollander decision. 
3 Thank you, Your Honor. 
4 THE COURT: Okay. 
5 Well, the Court will grant the motion to 
6 reconsider. I'll look at it again and let you 
7 know my decision. 
8 MS. BURCH: Thank you, Your Honor. 
9 MR. HEATH: Thank you, Your Honor. 
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1 TRANSCRIPT OF PROCEEDINGS 
2 
3 MR. HEATH: Good afternoon, Your Honor. 
4 THE CLERK: The matter of Russrand 
5 Triangle versus Morgan comes to the court's docket on 
6 motions. Are the parties ready to proceed in this 
7 matter? 
8 MS. BURCH: Yes, Your Honor. 
9 MR. HEATH: Yes, I am. 
10 MR. HEATH: Judge, at the very beginning, 
11 I have Richard Farley with me today. He is a rising 
12 third year at the law school of William and Mary, and 
13 I would like to int~oduce him to the court and ask 
14 permission for him to sit at counsel table. 
15 THE COURT: Permission granted, sir. 
16. Nice to have you, Mr. Farley. 
17 MR. FARLEY: Thank you, Your Honor. 
18 THE COURT: Okay. You may proceed. 
19 MS. BURCH: Your Honor, we were last here 
20 before the court on February 4th, 2004, when 
21 Russrand, my client's motion for reconsideration was 
22 heard by the court. 
23 At the time of that hearing that day a 
24 decree was presented by counsel for Dr. Morgan at the 
25 hearing. The court then entertained oral argument 
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1 regarding the motion for reconsideration which had 
2 already been filed by Russrand regarding an earlier 
3 letter opinion that had been issued by the court on 
4 February 6, 2003. 
5 At the end of the hearing the court 
6 granted Russrand's motion for reconsideration and at 
7 that time said that the court would take a look back 
8 at the matter and let us know what the decision was. 
9 Later that same day counsel for Russrand, 
10 myself, received a call from the court's law clerk 
11 asking for copi~s of the aerial photographs which had 
12 been referenced during that hearing. 
13 And from February 4th, the day of the 
14 hearing, through February 13th counsel worked 
15 together to get those photographs copied, marked and 
16 presented to the court showing the various areas that 
17 were in dispute between the parties. 
18 On February 13th, still 2004, those 
19 aerial photos were submitted to the court. The court 
20 then issued a written letter opinion on March 18th, 
21 2004. 
22 And in the letter opinion it gave counsel 
23 ten days to submit a decree, confirmed in full the 
24 commissioner's report from 2002, and vacated the 
25 February 6, 2003, letter opinion that had been issued 
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1 by the court. 
2 After getting that decree counsel for 
3 Russrand submitted a proposed agreed decree to 
4 opposing counsel and also sent a letter to the court 
5 based upon the fact that a plat had to be obtained in 
6 order to attach to the decree regarding the March 
7 18th ruling. That happened on March 24th. 
8 By letter dated April 13th, which 
9 Russrand received on April 15th, Russrand learned for 
10 the first time that the decree that had been 
11 presented on the day of February 4th at the hearing 
12 had, in fact, been entered by the court, and that Dr. 
13 Morgan was going to be contesting the court's ability 
14 to enter a decree in accordance with its March 18th, 
15 2004, letter opinion. 
16 Upon learning of that, reading that 
17 letter, speaking with opposing counsel, Russrand then 
18 began effbrts to obtain a hearing in order to address 
19 these issues, that hearing being what was set for 
20 today. 
21 Pursuant to Rule 1:1 all final judgments 
22 and decrees remain within the court's power for 21 
23 days unless they're modified, vacated or suspended. 
24 One of the exceptions to Rule 1:1 comes frprn the Code 
25 of Virginia at Section 8.01-428. 
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Specifically Section B deals.with 
clerical errors or mistakes and says when there is a 
clerical mistake or error in a judgment or part of 
the record or there's some type of error that arises 
from oversight or inadvertent omissions, the court 
can correct that error at any time. 
So by having 8.01-428, Section B allows 
clerical errors to be repaired, to be fixed despite 
the provisions of 1:1 and the rules of the Supreme 
Court of .virginia. 
There's also decisions from the Supreme 
Court of Virginia which deal with clerical errors and 
deal_ with fixing the record in order to support what 
the court has actually done. Thos€ date back to 
Counsel versus Commonwealth of Virginia, a 1956 
opinion cited by Russrand in its briefs from the 
Supreme Court of Virginia. 
Today Russrand is seeking entry nunc pro 
tunc in order for the record to properly reflect what 
happened on February 4th, 2004. The decisions from 
the Supreme Court that are cited by Russrand indicate 
that nunc pro tunc entries can be used to place on 
the record any type of evidence and to correct 
anything if an action actually has been taken. 
Such entries are done to make the record 
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speak the truth. They're used to correct any type of 
mistake, to settle any defect or omission so that the 
record shows what actually happened. 
Russrand is not asking the court today to 
modify its ruling, but instead is asking the court to 
record the record to make it reflect, to make 
amendment so that it shows what actually happened 
last time we were here on February 4th, 2004. 
As it stands the record doesn't speak the 
truth regarding what occurred. There is competent 
evidence which shows what happened that day. A 
decree was presented to the court regarding the 
court's prior opinion, a-written opinion dated 
February 6, 2003. That decree was presented to the 
court that day. 
The court then heard argument on the 
motion for reconsideration, orally granted the motion 
for reconsideration, and began work on doing just 
that, reconsidering its February 6, 2003, written 
opinion. 
Neither the court nor Russrand intended 
for the jurisdiction of the court to disappear, and 
in fact, Russrand did not know that the decree -- did 
not realize the decree had been entered by the court 
until April when they received the letter from Dr. 
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1 1 Morgan. 
2- The court continued to act as if it had 
3 jurisdiction. It continued to review the file. It 
4 issued an opinion dated March 18th, 2004. Before 
5 issuing that opinion, it requested the same day of 
6 the hearing aerial photographs, considered those 
7 photographs. A decree was circulated after the 
8 opinion was issued by the court on March 18th. 
9 Under 8.01-428(b) the court has the 
10 ability to fix t~e clerical error. It has the 
11 ability to allow the record to speak the truth. And 
12 Rule 1:1 should not be used to promulgate the error 
13 or to prevent clerical errors from.being repaLred. 
14 Russrand requests today nunc pzo tunc 
15 entry to record and reflect what happened at the 
16 hearing on February 4, 2004. After that is done, 
17 then there is the ability to enter a decree in 
18 accordance with the court's March 18th, 2004, letter 
19 opinion. 
20 Only by fixing this clerical error can 
21 the record·speak the truth. Thank you. 
22 MR. HEATH: Good afternoon, Your Honor. 
23 I'm here on behalf of Dr. Morgan again today. 
24 With regard to the entry of the order on 
25 February 4, 2004, that order was submitted to the 
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1 court at the very beginning of that hearing. At that 
2 time in front of counsel ·you initialed each page, and 
3 you signed the last page of the document.· 
4 You did that in front of us before the 
5 hearing even started, so we all had notice that that 
particular orde~ had been entered. In fact, when I 
7 proffered it to you, you made your initials, and then 
8 you said, I believe, something to the effect of okay. 
9 And then Ms. Burch started with her argument with 
10 regard to the motion to reconsider. 
11 As a history, once again, you had issued 
12 a written decision in February of 2003, and in that 
13 particular decision you basically held that Dr. 
14 Morgan had won his case in entirety with regard to 
15 the adverse possession claim. 
·16 Because of a number of factors, one of 
17 which being that we ·couldn't get the surveyor to get 
18 the plat together because of the boom in the refi 
19 market and the boom in the construction market and 
20 because a motion to reconsider had been filed, we 
21 didn't get back to you for almost a year. 
22 At the beginning of that hearing on 
23 February 4 of this year, once again, that order was 
24 submitted to you. That particular order memorialized 
25 what you had ruled a year before. That particular 
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1 or9er did not address what was going to happen 
2 thereafter in the case. 
3 At the beginning of that hearing you 
4 entered a final. order in this particular case. After 
5 argument at that particular hearing, you stated 
6 ·verbally that you would grant the motion to consider. 
7 In fact, the exact words were and were very short, 
8 sweet and to the point: 
9 The court will grant the motion 
10 .reconsider. I will look at it again and let you know 
11 my d~cision. And that was it. 
12 There was no order entered at any time 
_13 within the 21-day period of February 4 to either 
14 memorialize, one, the granting of the motion to 
15 reconsider, nor was there any written order or verbal 
16 statement made by the court vacating or suspending 
17 the final order entered ·on February 4. 
18 We have cited for the court the numerous 
19 cases decided by the Virginia Supreme Court that 
20 clearly indicate that a trial court speaks only 
21 through its written orders and makes it abundantly 
22 clear under Rule 1:1 that a decision is final 21 days 
23 after entry of that order. 
24 The order is considered entered when the 
25 judge signs it. It was entered on February 4 when 
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1 you_sianed this particular document. 
2 When we left here on February 4, 
3 obviously, it was not an issue, because you still had 
4 the 21 days in which to make a decision and then have 
5 an order entered at that time. Nothing happened 
6 within that 21 day-period. 
7 Once again, no verbal ruling from the 
8 court, which even if there was a verbal one, it 
9 wouldn't be enough. But there wasn't a verbal ruling 
10 vacating or suspending the ~udgment, and no written 
11 order at all was submitted to the court with regard 
12 to the motion to reconsider. 
13 The-Supreme Court most recently 
14 reinforced its firmly held beliefs with regard to 
15 finality of judgments in the case of Wagner versus 
16 Shird decided in 1999. We cited that in our brief, 
17 Judge, but it's recorded at.257 Virginia 587. 
18 The situation was that on January 6th the 
19 court entered an order awarding judgment to the 
20 plaintiff. On the 27th the court granted a stay for 
21 30 days. February 24 the court orally granted a 
22 motion for remittitur at a hearing, and then on April 
23 21 the court entered an order on remittitur. 
24 And the Supreme Court in that case made 
25 it very clear that there was a distinction between a 
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1 rendition pf a judgment and the entry of a judgment, 
2 that the entry of a judgment goes to a written order. 
3 And that is exactly what Rule 1:1 goes to, so what 
4 the court says verbally has no impact on finality. 
5 For example, if we were talking about 
6 what the court said verbally or said in writing 
7 without an order, this case would have been long over 
8 after February 6, 2003. But we all knew that that 
9 wasn't the case, because a final order had not been 
10 entered. 
11 There is no argument here today, Judge, 
12 that a final order wasn't entered on February 4 of 
13 2004. What 1 s argued is that you should now go back 
14 and enter an order nunc pro tunc because there is a 
15 clerical mistake. 
16 In fact, Judge, there is no clerical 
17 mistake whatsoever. The order that was entered on 
18 February 4, 2004, clearly and concisely and 
19 accurately sets forth what you had ruled the year 
20 before. There was no order entered whatsoever with 
21 regard to your verbal ruling on February 4. 
22 The cases cited by counsel also make it 
23 clear that with regard to a nunc pro tunc order what 
24 you're doing is going back and clarifying what the 
25 court has done. You can't change, though, what the 
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1 court has don~. 
2 Even if the court was inclined to enter 
3 an order nunc pro tunc, there was nothing done by 
4 this court, nor was the court ever asked to vacate or 
5 suspend the final judgment entered on February 4. 
6 In fact, it 1 s not a request for an order 
7 nunc pro tunc to correct an order. It 1 S actually 
8 requesting entry of an order in substance to change 
9 what the order reflects from February 4. 
10 So once again, to state. succinctly and 
11 clearly, the February 4 order states exactly what 
12 this court had ordered as of the time that that 
13 document had been entered, and the court actually 
14 lost jurisdiction of this case 21 days after the 
15 entry of that order. 
16 The Supreme Court could not be clearer on 
17 this .particular point. They 1 ve spoken numerous times 
18 on it, and it is very, very clear. And for ·that 
19 reason we have objected to the entry of any further 
20 in order this particular case. Thank you. 
21 MS. BURCH: Your'Honor, just a couple 
22 more things. 
23 I can at least represent to the court 
24 today that I don•t recall the court initialing an 
25 order. r•m not contesting what Mr. Heath is saying, 
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1 but what I rep~es~nted in my brief is my 
2 recollection. It's Mr. Russell's recollection as 
3 well. 
4 So I'm not questioning that's what 
5 happened, but·neither of us recall that. And if we 
6 did, I certainly would have represented .that 
7 appropriately in the brief. 
8 Your Honor, in terms of the decisions 
9 that are ci·ted by Morgan, including the Wagner 
10 decision, many of these cases didn't raise the 
11 clerical error portion. They didn't raise 8.01-428 
12 as part of the reason why Rule 1:1 should not be 
13 enforced. 
14 This is a case in which the evidence is 
15 different in terms of clerical error and what 
16 occurred. Ne~ther the court nor Russrand had any 
17 intention that the court was losing its· jurisdiction. 
18 If so, the court wouldn't have continued 
19 work reviewing the file, certainly wouldn't have 
20 asked for the aerial photographs, issued an opinion 
21 in March, and certainly, Russrand would not have 
22 moved forward with entry of that decree. 
23 We're here today-- I'm here today on 
24 behalf of Russrand to ask for the record to be set 
25 straight, so that the March 18th order that the court 
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1 eventually issued aft~r the motion for 
2 reconsideration can be entered by the court. Thank 
3 you. 
4 MR. HEATH: Judge, there was a new issue 
5 with regard to the cases that we cited. With regard 
6 to the argument made by Ms. Burch or the arguments 
7 just made, every last one of those arguments has been 
8 addressed in the Wagner case by the Virginia Supreme 
9 Court in 1999. 
10 That court didn't intend to lose 
11 jurisdiction. Obviously, the parties, or at least 
12 one of the parties hadn't intended the court to lose 
13 jurisdi~tion, but in spite of that, the Supreme Court 
14 said that the court had lost jurisdiction. 
15 THE COURT: All right. I will take the 










MR. HEATH: Thank you, Your Honor. 
MS. BURCH: Thank you, Your .Honor. 
THE COURT: The court stands adjourned. 
(At 2:50 p.m. the proceedings in the 
above-entitled matter were concluded.) 
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George c. Norr1a, et ux, et ala· eool1496 rAc£197 
To B & 8 
Aubrer F. Mor~an 'l'axl 29.70 L. Tax$ 9.90 
THIS DEED, Made ~hia 18~h day of Sep~ambe~, 1967, by and be~veen 
CEORGZ C. NOR.aiS and DOlatHY M. NOU.IS, huaband and vife, and I. H. ll!YWOOI> 
and COTIIE B. HAYWOOD, hia wife, pa~tiea of the ftrat part, and AU!REY F. 
MOl.GAN, party of tbe aecozic! part. 
Y IT N'E S S E T H: 
That for and in conaideration of tbo aum of Ten Dollara ($10.00) 
caah in hand paid, and other good And valuable conaider&tiona, tho raccip~ 
vhereof ia hereby acknowledged, the said partiea of the firtt part c!o bere~y 
grant and convey vitb general varranty unto the a&id Aubrey F. Morgan, tho 
following deacriboc! property, to•vi~: 
All that certain lot, piece or parcel of land, vith the 
tmprovementa thereon and appurtenance• thereunto pertainins, 
situate, lying and being near Hodges Ferry in the Yeateru 
Branch Borough of the City of Chesapeake, State of Virginia, 
=ore particularly bounded and deacribed aa follova, to•vit: 
Beginning at a pipe in the northern· line of Portsmouth 
Boulevard (formerly Old Suffolk Boulevard), vbich point it 
the southwestern corner of property heretofore conveyed 
by Lowry s. Spruill, et ux, to George c. Norrit, c~ ux,. 
by deed dated April 4, 1961, of record in tho Clerk's Office 
of the Circuit Court of the City of Cheaapeake, Virginia, 
in need Book 1324, at page 99, and from said point of begin• 
ning proceeding thence along the vestern line of the.property 
conveyed to Norria through the aforesaid deed N 06° 39' 1111 W 
a diatance of two hundred tventy•aix and fif~y-cight bundredtba 
(226.58) feet to an iron pin; thence proceedingS 85° 31 1 4311 E 
:a distance of one hundred eleven and ninety•five hundredths .. 
(111.95) feet to an iron pin; .thence proceeding S 06° 39 1 1111 Z · 
a diatanca of one.hundred ninety-nine and fifty•nine hundredtba 
(199.59) feet to an iron pin in the northern line of lort~outb 
»oulevaTd; and thence proceeding along the northern line of 
Portsmouth Boulevard S soo 31 1 20" W a diatance of one hundred 
ten (110) f~et to a pipe, the point of bogtnning. 
The property above described ia the veate~at part of the 
aame property conveyed to George c. Norrie and Dorothy M. 
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of record 1D the Clerk's Office of tho Circuit Court of tho 
City of Chesapeake, Virginia, in Deed Book 1324, at pogo 99, 
an undivided o~e·half (1/2) interest in which vae thereAfter 
conveyed to I. H. Haywood by deed of the said George c. Norria, 
et ux, dated NovembeT 18, 1965, of record in the aforesaid 
Clerk 1a Office in Deed Book 1448, at pago 277. 
This conveyance ia mado.expreaa~y aubject to the conditione. re1tric• t:~~~ 
----- tiona. reservations and eaaementa. if any, of Tecord, conatituting conatructive 
-····· •.. -·'1': ·t~~~:·:: -~·"·:. .;~ notice. 
tl. ~' ·,.i 
Subject to the above, the aaid parties of tho first part covenant ~L. · ... H: 
~-\ · .:.:"'~_;:,\\ that they are ae:Ued in fee ai=ple of the said land; that they have the right 
. ,.~ ~-· · ..~;;;.s . 




the.aaid par~y of the second part shall have quiet and peaceful po1aesaion of 
said property, free from all encumbrances; that the parties of the first part 
baye done no ac~ to encumber the s~id property, and that they, the said parties 
of the first part, vill execute auch further asaurancea of title aa may be 
WITNESS the following 
. STATE W VDlCINlA 
CITY OF PoRTJMOV"TJ.I , to•vits 
• a flotary Public in and for the City 
and State aforeeaid, do hereby certify that GEORGE c. NORRIS and DOROTHY M. 
I • 










BOox1496 PACE199 . 
bearing date on tho 18th day of Septcmbar, 1967, have ackDov1edged ~be same 
before me in my City and State aforesaid. 
Givan under my baud thi~ ').J st clAy of S ~ f"t: , 1967. 
• STAT! 07 Vllt.GINIA 
· em 07 CII!.SAftAI<I£. , to•vit: 
1, Hlt~~y /. Stff)f.Sot/ , a Notary Public in and for the City 
and State aforesaid, do hereby certify that I. H. HAYWOOD and Corti& ~. BAYWOOD~ 
. hia vifa~ vhoae n~• ara aignad to tba foregoing vritiug bearing date on the 
18th day of September, 1967, hava·a~ovledged tba aam. before ma ~~City 
. au4 seata aforaaaid. 
LAW OI"PIC:&• 
••••o•M, HOWAa8 
AJIO WACWil.LAM ·: 
Civeu under WI band thia 1,/ it ~ay of $efT. , 1967. 
'2~2: ::i:;-1'""""' 
YJRG!mkoJA')Jio :~~ .. of Clrcult Court of the Ci17 
ol Chccapalio ) '/L:.. o/{. 19J.2--:-.·etl/,' l)r} IJ:M 
Tb1a Deed wu presented Office ,nth tho ecrufu:.nto sumexed 
mel aa.mlu-4 to reccri. ·Teate: Charlca B. Cr~sa, Jr_., Clerk · 
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. GrolGE C. NOMIS and 12789 
t:OroniY M. NORRIS, husband an::l wife 
'1'0 DEED OF BARGAIN AND SALE 
WiiS J. MJRGAN and Tax $82. 60 L, Tax$2'1, 60 
AI.JB.REY F. MJRGAN, t/a 
F and J, a general partnership 
'llllS CEED, Made this 28th day of ,December, 1978, by and between 
GEORGE c. NORRIS and I:OFOI'HY M. N:>RRIS, husband am•wife, parties of the 
first part, arxi LEWIS J. M::>RGAN and ~ F. ~' parties of the 
second part. 
WI'lNESSETH: .That for and in consideration of the sum of Ten Dollars 
($10. 00) ·cash :l.n hand paid, and other good and valuable o::nsiderations, 
the receipt whereof is hereby acknowle(;Iged, the said parties of the 
first part hereby grant.and convey, with GENERAL WARRAN'r.{, an:1 the 
English covenants of title, unto. the said parties of the second part, 
the following described prox:erty, to-wit: 
All that certain pieoe or parcel of land in the Western Branch 
Borough of the City of Chesapeake, Virginia, described as follows: 
,BFX;INNIN::; at a pin on the North side of Portsnouth Boulevard at 
the Sc:utheast comer of that certain parcel conveyed to Aubrey F. 
· Morgan by deed of George c. Norris, et ux, dated August 4, 197..0, 
and duly recorded in the Clerk • s Office of the Circuit Court of 
the City of ~sapeake, Virgin~a, in Deed Book 1580, at page 441; 
thence running North 09° 09' 46 11 West along the East line of the 
al:ove mentioned Aubrey F. Morgan parcel 196. 96 feet to the Northeast 
mmer of the Mxqan parcel; thence running South 95° 31' t 43 11 East 
44. 4l feet l:IIJ survey , to a point, which point is the Northeast 
corner of that parcel which was conveyed to George c. Norris, et 
ux, by deed of lJ:Mry s. Spruill, et ux, dated April 4, 1961, and 
duly reooraed in the aforesnid Clerk's Office in Deed Book 1324, 
at paqe 99; thence running North 74° 47 1 02" West 30.61 feet by survey to 
a x:oint, which point is the Northwest comer of that parcel 
conveyed to Hodges Ferry Shopping Center, Inc. , et al. , by deed 
of Hunble Oil and Refining catpany dated October 27, 1965, and 
duly recorded in the aforesaid Clerk's Office in Deed Book 1454, 
at page 628; tmnce running North 80° 31' 20" East alonq the North 
line of the last mentioned parcel 130:19 feet to a pin in the 
West line of the property now or formerly owned by Elcxon corporation 
(was Humble Oil and Refining Cc::n';wly); thence running ~th 09° 
28' 40" East along the West line of the ExKon Corporation parcel 
198. 99 feet to a pin in the North line of POrtS1lOUth Soulevard; 
and th:an::e running South 80° 31 1 2011 West aloog the North line of 
l'Ortsto~th Boulevard 150 feet to the point of beginning. 
Being all of the property oovneyed to George c. Norris by deed of 
I. H. Haywood, et ux, dated August 4, 1970, and duly recorded in 
the Clerk's Office of·the Circuit Court of the City of Chesapeake, 
Virginia, in Deed Book.l57S, at page 341, and by deed of Hodges 
Ferry Shopping Center, Incorporated, dated Febl:uaxy 9, 1971, . 
recoxded in the aforesaid Clerk's Office in Deed Book 1586, at page 
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Dorothy M. Norris, his -wife, by deed :of ~ s. ·~11, et ux, 
d11ted April 4, 1901, o.nd duly recorded in the aforesaid Clerk's 
Office in Deed l?ook 132~, at page 99, en undivided l/2 interest of 
which was conveyed to I. H. HaywoOd by d:eed of. George c. Norris, et 
ux, dated l\'ove:rrtler 18, 1965, and recorded in the ci~k' e Office 
aforesaid in Deed Book 1448, at page 277. '!'he undivided 1/2 
interest of the said I. H. Haywood having been conveyed to George 
c. Norris by deed dated JWle 4, 1970, and recorded in the Clerk's 
Office aforesaid in Deed Book 1567, at page 450. 
This deed is ~e subject; to the conditions, restrictions ari1 
easements set forth in deeds of record conveying the said land and 
constituting constructive notice, i.n:sofar as the same may now be in 
force and effect, but nothing herein contained shall be ~rustrued as 
extending or reinposing said restrictions. 
l.'li'INESS the following signatures and .seals: 
·. A'UA71(}A~ 
STATE OF VIRGINIA 
CI'l':i OF PORl'SMOCT.I'H 
;. c. M~~ (SFAL) 
.J{. Norris 
_ n The foregoing inst.turent was acknCMledqed before Ire this :Zf¥ day Of 
~....,,., k.J , .1978, by George c. Norris and Dorothy M. Norris. ""Wh5"se 
nanes are sJ.gned to the foregoing' writing bearing date of the ,?. ?7"'- day of 
December, 1978. 
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'l'HIS DEl!D OF COJW!X:rlON 1\NO CXINFIRMNATION, mads this 8th day of 
January, 1979, by and between FOSTER VENIURINI, JR, and ~ E. 'Vl!N.l"Ulmf.[, 
husband and wife, parties of the first part, GZ:X>Im c, NORRIS and OOR:m« 
M. roRRIS, hUBband and wife, parties of· the second part, and LtWIS J. 
Z.ORGAN end AI1BRm' F. Z.OJGAN, t/a. P' and J, a general partnership, parties 
of the third part, and A~ F. M:lRGAN, party of tha fourth part. 
WITNESSETH a 
THAT WHEREAS, by deed dated May·l4, 1947, duly recorded in the Clerk's 
· Office of the Ciro.lit Court of the City of Qlesapeake, Virginia, in Deed Book 
870, page 15, Laura B. Venturini, et vir, conveyed to Foster Venturini, Jr. 
all of Lot 11, as shown on the plat of L. M. Cofflra.n Farm, \olhich said plat 
is duly recorded .:In the aforesaid Clerk's Office .:ln·Map .Book 20, page 1001 
~~ WHERE'As, by deed dated May 6, l9f, and dul,y. reoorded ~ the af~~ 
Clerk' a Office in Oeed Book 1235, at page 455 Foster Venturini, Jr., at ux, 
o:mveyed the Eastern portion of said Let 11 to cavalier ~ey ~ of · 
Portsmou:th, VA., Inc., which .PropertY by mesne eonveyances became VG!Jtec1 in 
Geol:ye c. Norris and Dol:Oth~ M. Norris, husband and wife I 
AND, WHEREAS, George c. Norris, et al., by deeds dated Septerrber 18, 1967 
and August 4, 1970, and duly recorded in the aforesaid c~k's Office in 
Deed Books 1496, page 197 ~ 1590, page 441, respec:ti~ly; ·intended to 
oonvey all of the Westem part of said property to 1wbrey F. Mo~an, and• 
by deed dated December 28, 1978 and recorded Decsnber 29, 1978 et Doc\llent 
Number 12789 in the aforesaid Clerk's Office intended to a:JrNey the nmdnder 
I 
of that part of Lot ll owned by said George c. Norris, at e1., tcc3ether with 
adjoining property to Lewis J. M:lrgan and Aubrey P'. f.tJrgan, t/a rand J, 
a general partnership. 
MD, ~' a question has arisen as to the location of the Northern 
bounda.%y of tba alx!va nentioned lot ~'· it is the deaim of the parties of 
the first and second part to correct ard ccnfim the above mmt.ioned rrmvey-
ances at Deed ~.1496, page 197 and 1580, page 441, and at Doc:l:lnent Nlm'ber 
12789. 
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N:M, THI!:REFoRE, t:nat.Ktor ~ 'JYfccnd:ldaration of the premises Md 
t.hs sun of $1. 00, cash in hand paid, the receipt of \llhich io hereby 
ac:lcncwledgod, the aaid parties of the first part do her~ grant and 
oonvey, as to that part of Lot 11:. included there:l:n, without warranty, 
express or :lmpliecl, and the said p~rties of tha seci:nd part do hereby 
qrant: and o:mvey in its entirety, with GDmPAL ~' and the English 
COVenants of 'l'it~e, unto the said parties of the third part, the follc:Ming 
described p.topen.i, to-wit: 
All that certain piece or par_cel of land in the Westem Branch 
Eomugh of the City of Chesapeake, Virginia, described as follows• 
~m:; at a pin on the North side of Portsm::uth Boulevard at 
the Scutheast corner of that certAin parcel conveyed to Aubrey · 
F. t-brqan by deed of Geo.tge c. Norris, et we, dated August 4, 
1970, and duly recorded in the Clel:K's Office of the Circuit 
Cburt of the City of Chesapeake, Virginia, in Deed Book 1580, 
page 44lr thence North 08° 09' 46" West along the East line 
and the extension Northerly thereof, of the above mentioned 
Aubrey ·F. 1-brgan parcel 206. 96 feet, nore or less, to a point 
in the South line of the pxoperty now or fomerly owned by 
Olarles E. lUssellr thence So.lth 74 ° 47' 02" East along· the 
line o~ Charles B. Jtussell 20 feet, IrOre or less, to a point, 
which point is the Northwest corner of that parcel conveyed to 
Hodc;es Ferry Shopping Center, Inc., et 'a!., by deed of Humble 
Oil ani Refinning Catpany, dated Oetober 27, 1965, and duly 
recon:le;si ln the aforesaid Clerk' s Office ill Deed Book 1454, 
page 628; thence runnJng North 80° 31 1 2011 East along the North 
line of the last rrentioned parcel 130.19 feet to a pin in the 
West line of the property nCM or 1 fornerly owned by Exxon Corp-
oration (was U\Zilble Oil and Refinning C~any) 1 thence. runnin; 
south og• 28' 40 .. East along the .west line of the ExKon Corp-
oration· pareel 198. ·99 feet to a pin in the North line o£ 
Portsrrouth·. Boulevard I thence South 80° 311 2011 West· along the 
North line of Portsncu~ Boulevard 150 :feet to the point of 
beginning. 
N:m, 'mEREFORE, that for and in consideration of t:ba premises and 
the san of $1. 00,. cash in h!uld paid, the receipt of 'l.hich is hereby acknow-
ledged, the said puties of the first part do hereby ~t and fX)rr-/ey witmut 
wm:ranty, exp.tess or inplied and the said parties of th3 second part do hereby 
grant and convey with GENERAL WARFJ\NTX', and. tha English COvenants of Title, 
unto the said party of the fourth~, the following described pxoperty, to-wits 
All that certain piece or par~l of land in the Western Branch 
Bortl\lgh of the City of Olesapeake, Vil:qinia, des~ibed as follcwsr 
BmiNNING at a pipe in the North line of Portsrouth BoUlevard, 
which pipe is the Southwest comer of property heretofore 
conveyed by 'IJJwr:l s. Spruill, et ux, to Geo%9e c. Norris, et we, 
by deed dated April 4, 1961, duly l:econ:led in the Clerk's Office 
of the.Circ:uit Cc:urt of the City of Chesapeake, Virginia, in 
Deed Book 1324, at page 99, and fran said point of begi.rminq 
proceeding thence along the West line of the property conveyed 
to Norris through the last mentionea deed North 06° 39' 1111 
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BOOK 1835 fACE 7 
261.58 feet, nora or less, to the South line of other ~y 
now or fomerly owned by Charles E. Russell I thence South 74 ° 
47' 021t West alor¥3 tha South line of the last mmtioned ~WJsell 
parcel 127 feet, mxe or less, to a point, which point is the 
Northwest comer of th! ab::we described parcel conveyed to the 
parties of the thixd part in·thiS deedr thence SOlth 08° 09 1 4611 
East along the West line of the last rrentioned parcel 206. 96 feet, 
rrcre or less, to the North side of Portsrouth B::lulevardJ thence 
South 80° 31' 2011 West alalg the North side of POrtanout:h 
Boul.evm:d 125 feet to the point of ~. 
w.r.m:e::ss the following signatures am seals• 
,., ...... 0,. ·---;· • • .. 
=~··ro::-·~o.~_,::;.C~c.,.~/..~·:(!,;·"';:;~~·"';;;""..;.-_-....,• -'2;..c.c ____ (SEAL) • 
ro5'lER VEN'ltl'lUNI, ~· 
Sl'A'l'E OF.,vpGINIA 
.CITY OF ~Tf ,. to-wit1 ! 
The foregoing inst.1:Um:mt was acknowledged .before Jre this 2.£!.! da.y of 
: ~~ 1979,. by Pbstar Ventur.lni, Jr_. ard Jean E. Ventur.lni, 
h :ndife . 
. STATE OF ).ll~IA 
c~ oF tfP ..  , to-wita 
I 
'l'he foregoing imJtrunent was akC~"MJWledqed before ne thi~A tL day of 
~ ~ QN .. , , 1979, by George c. Norris erd Dorothy M. Nxr!a, 
hu~ andwAe. 
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i•.).:: OF PIA'IDBR1!Y2~F. MORGAN 
(DB .1580, PG 441) 
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PARCE~ 11 L.M. COFFMAN FARM (M.B. 20, PG. 100) 
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"DIVISION LIN£ BETWEEN 
LOT 11 AS SHOWN ON THE 
PLAT OF L.M. COFFMAN 
FARM ••• AND THE LAND 
NOW OR FORMERLJ OF E. I. 
HOPKINS," · 
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engineering services. inc. 
SPRUILL TO NORRIS,~~-~- 1324, PG. 99) 
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",,, POINT, WHICH IS THE 
NORTHEAST CORNER OF THAT 
PARCEL CONVEYED TO ••• 
GEORGE C. NORRIS,,, BY 
LOWRY s. SPRUILL ,,, IN 
DEED BOOK 1324, AT PAGE gg" 
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NORRIS TO MORGAN 
(D.B. 1832, PG .. 247) 
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STATE ROUTE N0 .. ~37 (OLD SUFFOLK ROAD) 
HODGES FERRY SHOPPING' CENTER INCORPORATED-~'~-~-. 
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engineering services, inc .. 
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ACTIN AH11AA1. HOSPITAL 
#4020 PORJSIJOUlll BlVD 
I STORY llRICIC. BI.OCK 6. IIO'Al 
Slll.DWC 
TP 01 00000000210 
Now or f«mcrly 
Aubrey f. Uorgon 
0.13. 1580 Pg. 4.CI 
l. I' BIJIUIING ovtRIWIC 
ASPHALT PAAICING LOT 
~-4'19"W 105.1;4' 
OtD R/W 
sa:rzo'l8" W ~:aOO' (P)(F) 
D.B. 3544 Pg. 4 
U.B. 128 Pg. 18 
ASPIW.J I'AiilaNG w· 
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~ #4016 POIH'SNOUYH Bllltl I STORY lllC.O: 
130.0' 
~0~~~~ 
<:jlewis J. & Aubrey F. Uorgcin 
~ 0.8. 1832 Pg. 247 
PROPERTY 1JNE ~ S1fOYttf QN 
"PLAT SJIOMHC: SURWX OF 
PROP£RJY O'Mf£0 BY CE:ORC£ C. N(lRRlS 
TO Bt CON~ltO TO 
F It .A, A c:EKDI.lt. PARlHERSHIP" 
BT E. SNARl 9Al.l ~ ASSOC. 
DA lED DEC. 14, 1978 ANI) 
"PUT SHm1!HG PARCEL 
lO BE COH\£'1'[0 TO 
DR. AUBREY F. WORCAN 
lOCAltO ON PORTSNOUilf 111.\'0. • 
9Y E. Sl\IART 8AU. & ASSOC. 
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2' COliC. CURB A GUntR 
o.e.• CONC:. CUR9 
eout«<ARY UNE 001811 
FOR 
AUBREY F. MORGAN 






























































































































ASSIGNMENTS OF ERROR 
I. THE TRIAL COURT ERRED BY VACATING THE FINAL ORDER OF FEBRUARY 4, 2004 BY ITS 
SECOND FINAL ORDER OF JUNE 25, 2004, BECAUSE THE COURT DID NOT VACATE, 
MODIFY, OR SUSPEND THE FINAL ORDER OF FEBRUARY 4, 2004 WITHIN THE TWENTY-
ONE (21) DAY PERIOD SET FORTH IN RULE 1:1 OF THE RULES OF THE SUPREME COURT 
OF VIRGINIA. 
2. THE TRIAL COURT ERRED BY DECLARING THAT THE ENTRY OF ITS FINAL ORDER OF 
FEBRUARY 4, 2004, WAS A "CLERICAL ERROR" UNDER VIRGINIA CODE§ 8.01-428 AND 
VACATING THE ORDER AFTER THE EXPIRATION OF THE TWENTY-ONE (21) DAY PERIOD 
SET FORTH IN RULE 1: I OF THE RULES OF THE SUPREME COURT OF VIRGINIA. 
3. THE TRIAL COURT ERRED BY (A) DECLARING ITS FAILURE TO ENTER A WRITTEN ORDER 
GRANTING THE MOTJON FOR RECONSIDERATION OF THE PLAINTIFF BELOW WAS A 
"CLERICAL ERROR" UNDER VIRGINIA CODE § 8.01-428 AND (B) BY GRANTING THE 
MOTION FOR R.ECONSIDERA TION OF THE PLAINTIFF BELOW NUNC PRO TUNC BACK TO 
FEBRUARY 4, 2004 BY ITS ORDER OF JUNE 25, 2004. 
4. THE TRIAL COURT ERRED BY RULING THAT THE APPELLANT'S IMPROVEMENT, USE, AND 
CARE OF THE PROPERTY OF THE APPELLEE DID NOT CONSTITUTE HOSTILE, EXCLUSIVE, 
VISffiLE, AND CONTI~UOUS USE OF THE PROPERTY TO SUPPORT A CLAIM OF ADVERSE 
POSSESSION, WHEN THE APPELLANT PROVIDED THAT HE PLANTED TWO INTERSECTING 
STRAIGHT LINES OF PINE TREES IN 1968 DEMONSTRATING HIS BELIEVED PROPERTY 
LINES AND OTHERWISE MAINTANED AND USED THE PROPERTY OVER A THIRTY (30) 
YEAR PERIOD. 
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